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What does SMED do?

SMED provides free legal aid, documents the nature and extent
of discrimination and puts forward proposals for initiatives.

e The Centre for Combating Ethnic Discrimination was founded in 1998
as a state-run administrative agency.

» The Centre's staff provide free legal aid to individuals who are
discriminated against on the basis of faith, skin colour or
national/ethnic origin.

e The Centre documents the nature and extent of discrimination
in Norway.

» The Centre puts forward proposals for initiatives and engages
in preventive work.

» The Centre co-operates with other organisations to prevent
discrimination.

« The Centre is a nationwide agency.
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Who works at SMED?

Guro Fjellanger Ella Ghosh Ann Helen Aarg Heidi Wyller

Director Office Manager Head of Legal Aid Legal Advisor

Kristian Rose Christopher Gambert  Kari Vatle Wiebe van Meenen

Tronstad Project Coordinator Consultant IT Manager

Advisor (contract) (contract)
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Monica Hox Elisabeth Lier Haugseth Karoline Gamre Meena Syed

Legal Advisor Legal Advisor Legal Case Manager Legal Case Manager

(temporary) (contract) (parttime/temporary)  (project worker/temporary)

SMED's Board of Trustees (2002-2004)
Berit Reiss-Andersen (Chairperson), Lawyer, Oslo.
Aamir Javed Sheikh (Vice-Chairman), City Council
k) Member, Oslo.
Beate Gangas, Chief Constable, Oslo.
Lamisi Gurah, Leader of Afrikan Youth in Norway,
Oslo.
Marvin Wiseth, Managing Director, Trondheim.
Ellen Katrine Haetta, Police Lawyer, Kirkenes.
Guri Hestflatt* Eero Olli* Orevaoghene Charles Obaro, Consultant, Stavanger.
Legal Advisor Advisor Sunil Loona, College Advisor, Oslo.
*) Advisor Eero Olli, who filled in for Kristian Substitute members:
Rose Tronstad until June, also contributed to Helen Oddveig Bjernay, General Secretary,
the report. Legal Advisor Guri Hestflatt is on The Church City Mission, Oslo.
leave for all of 2004. Sissel Wihelmine Daabous, Environmental Therapist,
Kristiansand (has withdrawn from the Board).
Abdi Daha Mohammed, Teacher, Skien.
A new Board will be appointed at a cabinet meeting
in August/September 2004.
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siNCE THE CENTRE for Combating
Ethnic Discrimination (SMED) was
founded five years ago, we have wor-
ked to develop a legislative apparatus
which covers all aspects of society
and which is able to replace the frag-
mented and inadequate set of regu-
lations we have had so far. The new
proposal for a law on ethnic equality
and against ethnic discrimination is
to be presented to the Norwegian
national assembly (Stortinget) at
some point during the autumn of
2004. It shall be adopted by Stor-
tinget during the spring of 2005 and
come into effect on 1 January 2006.

Important legislative
changes in place

In the meantime, since the previous
Moving towards better protection
report, several important steps have
been taken in the right direction and
are cause for celebration.

Changes in workplace legislation
The changes which have been made
in workplace legislation are a direct
response to the EU Directive forbid-
ding discrimination in the workplace,
which also includes several other
grounds for discrimination. Chapter
3 provides a more detailed discussion
of these changes and their consequen-
ces for employees and employers.

Changes in housing legislation

In connection with the review and
updating of various laws relating to the
housing market which Stortinget
undertook in the spring of 2004, a
specific prohibition against discrimi-
nation on the grounds of ethnicity was
included in the Residential Building

Introduction

Associations Act, the Housing Co-
operatives Act and the Condominium
Act. This means that we now have
regulations forbidding ethnic discrimi-
nation in the housing market, which
are of consequence for housing sales
and rented apartments. A description
of these new regulations and their con-
sequences for owners, tenants and
buyers is provided in Chapter 4.

Changes in licensing legislation
SMED has worked for a long time to
bring about a change in the Licen-
sing Act to enable municipalities to
withdraw an establishment's licence
to sell alcoholic drinks on the premi-
ses in the event that discrimination is
found. This legal and political effort
has now come to fruition. In June,
the Government presented a propo-
sal for a provision to be included in
the Licensing Act for revoking a
licence in the event that discrimina-
tion on the grounds enumerated in
Criminal Code Section 349 a (i.e.
discrimination on the grounds of
religion, skin colour, national or eth-
nic origin, or homosexual inclinati-
on, lifestyle or orientation) repeated-
ly occurs at the licensed premises.

Changes in Criminal Code Section
135 a on protection against racist
speech

In connection with its follow-up

of the recommendations of the
Commission on Freedom of Expressi-
on, the Government submitted a pro-
posal to Stortinget proposing changes
in Criminal Code Section 135 on
racist and hate speech. More informa-
tion on the relationship between free-
dom of expression and protection
from racist and hate speech may be
found in Chapter 6.
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But still a long way to go

At the same time, it is important to
emphasise that there is still a long
way to go before we reach the goal
of full ethnic equality. In this
Moving towards better protection
report we have chosen to concentra-
te on the areas which have featured
prominently in our work over the
past year. This includes areas we
receive numerous enquiries about,
and areas where we believe that
major challenges lie ahead.

e Asusual, in Chapter 2 we present
statistics showing the distribution
of the enquiries made to us over
the past year, in terms of the
aspect of society, gender and geo-
graphic distribution concerned,
and how we have contributed to
resolving the problems which our
clients have brought to us.

 Chapter 3 discusses discrimination
in the labour market. This aspect of
society has been the subject of most
of the enquiries we have received
during the five years of SMED's
existence. The expansion of the EU
on 1 May 2004 may result in chal-
lenges greater than those we
see today concerning the participa-
tion of ethnic minorities in the
labour market: increased unem-
ployment, looser connection with
the labour market, harassment in
the workplace, discrimination in
promotions and discrimination in
dismissals. In the long term, the
EU expansion means that employe-
es from the entire EEA area will
also have rights in the Norwegian
labour market. These are challenges
which must be dealt with indepen-

dent of the transitional arrange-
ments which Norway — like many
other EU countries — has invoked
in this area. In this chapter we also
discuss some of the challenges
which arise within a multi-cultural
—and in particular a multi-religious
—working environment.

In Chapter 4 we discuss the situati-
on in the housing market. \We revi-
ew the changes in Norwegian hou-
sing legislation which came into
effect on 1 July 2004, and examine
their consequences. In this chapter
we also present our housing survey,
carried out in the autumn of 2003
by our own test panel. The aim
was to reveal instances of discrimi-
nation on the grounds of ethnicity
in the letting of rooms and flats,
and thereby obtain more extensive
information than that to which we
have access via the relatively few
enquiries we receive on discrimina-
tion in the housing sector. The
chapter also examines the strengths
and weaknesses of using 'testing’ as
a method for obtaining informati-
on about discrimination.

The situation concerning ‘unretur-
nable’ asylum seekers is described
in Chapter 5. The background for
this is that over the last year we
have had several enquiries from cli-
ents who are ‘unreturnable’. At the
same time, the Government has
tightened the rules governing the
right to live at an asylum reception
centre and receive financial sup-
port to cover living costs to such
an extent that in SMED's opinion
the situation for this group is unte-
nable, and risks violating basic
human rights.
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 Chapter 6 deals with the relation-
ship between freedom of expres-
sion and the right to protection
against racist and hate speech.
This debate is timely for several
reasons: the recommendations of
the Commission on Freedom of
Expression are to be followed up
by Stortinget, and in connection
with this, potential amendments
to both Constitution Section 100
on freedom of expression and
Criminal Code Section 135 on
the right to protection against
racist speech will be evaluated. In
addition, in the opinion of many,
including SMED, the Norwegian
Supreme Court's finding in the
so-called Sjelie decision has upset
the balance between two basic
human rights: freedom of expres-
sion and the right to protection
against racist speech. In this
chapter we also examine media
responsibility more closely, basing
our discussion on sources which
include an article in the free Oslo
weekly 'Natt og Dag'.

« In Chapter 7 we take a look at the
way forward. A separate law prohi-
biting ethnic discrimination is to
take effect from 2006. At the same
time, an enforcement agency is to
be put in place. Once the appro-
priate legal framework is in place,
there may be a merger of the appa-
ratuses which handle equal oppor-
tunity and ethnicity, together with
those handling discrimination on
other grounds. We examine the
advantages and challenges of a
joint system, with particular
emphasis on necessary preconditi-
ons to ensure that this becomes a
system that strengthens efforts to

Introduction

achieve equal opportunities and
combat discrimination on all
grounds. In addition, we discuss
the challenges which would arise
in connection with the closure of
our independent legal aid service
in the event that SMED becomes
a part of the new system.

The annual Moving towards better
protection reports from SMED are a
joint expression of our experience and
evaluations. Director Guro Fjellanger
is the editor responsible for the pro-
ject. In this report, Chapter 2 was
written by Eero Olli (Advisor, tempo-
rary), Chapter 3 was written by Ann
Helen Aarg (Head of Legal Aid),
Chapter 4 was written by Christopher
Gambert (Project Coordinator) and
Monica Hox (Legal Advisor, tempo-
rary), Chapter 5 by Heidi Wyller
(Legal Advisor), Chapter 6 by Elisa-
beth Lier Haugseth (Legal Advisor)
and Chapter 7 by Guro Fjellanger
and Ann Helen Aarg, who was
responsible for the paragraphs on the
closure of SMED's legal aid service.
We hope that this Moving
towards better protection report will
be a useful tool and a source of
knowledge for everyone involved in
the effort to combat ethnic discrimi-
nation, whether they have rights or
duties in discrimination cases or are
generally engaged in the work of
moving towards better protection.

Oslo, August 2004
@’0 %1/7‘/ #

GURO FJELLANGER
Director, SMED
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1) One case was registered after the annual report
was completed; therefore we are reporting on
144, not 143 cases for 2003.

13 Moving towards better protection 2003

Overview of legal aid
cases in 2003

This report deals only with legal
aid cases from 2003. Previously,
Moving towards has included
cumulative data on all cases taken
on until approximately one month
before the report was written.

In 2003 we produced the report
Moving towards better protection
2002 in which we summarised
and compared statistics from the
previous four years. Our registra-
tion routines were modified in
2003. Rather than keeping statistics
on all enquiries, we began to keep
statistics only on legal aid cases.

We have thus chosen to move
from offering a cumulative overview
of all previous cases to providing an
overview of all cases registered in the
calendar year 2003. This means that
it will be difficult to compare our
statistics from 2003 with those of
previous years.

These statistics are based on 144
cases which were begun in 2003,
In addition, SMED continues to
work with some ongoing cases from
previous years.

Who comes to us? SMED's statistics

Legal aid cases in 2003 by case area — count
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In comparison with previous years,
there are a few changes in the legal
aid cases from 2003. It is still the
case that we receive the most enqui-
ries on workplace-related cases.

The most significant change is that
SMED has had several cases concer-
ning discrimination in the provision
of health and social welfare services.
Nonetheless, there is significant
continuity over time in the distribu-
tion of cases among the various
areas, even though there are minor
variations from year to year. Such
variations can be explained in vari-
ous ways. For example, a case which
receives a lot of media attention may
result in more of the same kind of
enquiry. This year, for example, we
received several enquiries on
‘unreturnables’ after the topic was
written about in the media.
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The distribution of cases can be Legal aid cases in 2003
described as follows: workplace-
related cases are the most common.
Cases conserning Health and Social
services make up the next-largest
group. Then come cases concerning
the police, the Immigration Act, and
‘other" cases, each of which includes
approximately half the number of
workplace-related cases. In addition
there are consumer, housing, educa-
tion and nightlife related cases, which
together make up 13% of the cases.

Employment 28%

Other areas 72%

Legal aid areas Countin  Percentage in Percentage in
2003 2003  1999-2002 (n=893)

Employment 40 28% 29%
o0 I Police 18 13% 14%
Health/Social services 27 19% 15%
Consumer 3 2% 4%
Housing 4 3% 5%
Education 9 6% 6%
Nightlife 2 1% 1%
Immigration Act 21 15% 14%
Other 20 14% 12%
Total 144 101% 100%

All percentages are rounded off to whole numbers.

The category ‘other" includes cases
which are difficult to classify in any of
the other categories. We have chosen
to divide this category into smaller
groups, because there are several inter-
esting cases which land in this somew-
hat anonymous category.

Legal aid cases in 2003

Other individual
cases 14%

Other individual cases
Justice system

Cultural life/media
Acceptance of qualifications
Family-related cases

Ex gratia payment

Prison

Miscellaneous

Total

Other types 76%

OINNEFREFENDNDO
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2) Working together with the Anti Racist Centre
in Norway and the Mosaic Religious Commu-
nity, SMED has taken the initiative to appeal
the Sjalie case to the UN Committee on the
Elimination of Racial Discrimination. We are

covering the legal costs in connection with this.
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What is our role in these cases?

Below we present an overview of
what has been done in the individu-
al cases. The overview is based on
the 95 cases which were concluded
in 2003.

We record what is done in each
individual case. For example, for the
very same case we may both provide
legal information and represent the
client in third-party interactions,
and then refer the client to a solici-
tor, in some cases also paying legal
costs. In such a case all three actions
would be recorded. Each case is the-
refore included in several categories
in the table below.

Nineteen cases were recorded
solely for documentation purposes.
These include cases where the client
does not wish to pursue the case, or
where all of the statutes of limitati-
ons governing the relevant com-
plaint have expired. In total, 31 cli-
ents received verbal advice and 44

Who comes to us? SMED's statistics

clients received written advice/legal
information. All clients receive some
form of verbal advice, but the
instance is recorded only when a cer-
tain amount of advice is given.

In 36 cases, SMED has presented
the client’s version of a case to a
third party. When we receive the cli-
ent's version of the case, we evaluate
which avenues should be pursued.

In several cases, SMED has submit-
ted complaints and supporting lett-
ers and conducted negotiations on
behalf of clients. As indicated in the
table below, 14 cases were referred to
a solicitor or another agency (many
of these are cases which fall outside
of our mandate). In 2003, we only
recorded one case in which SMED
covered legal costs after referring a
client to a solicitor?. This happens in
cases in which legal principles are at
stake, i.e. cases which may help to
clarify the current legal situation
and/or further legal practice concer-
ning ethnic discrimination.

What is our role in these cases? Count of Percentage of

actions actions
Used only for documentation purposes 19 11
\erbal advice 31 18
Legal information 44 26
Present client's version 36 21
Complaint 15 9
Supporting letter 4 2
Negotiation 6 4
Mediation 2 1
Referral to another agency 6 4
Referral to solicitor 7 4
Referral to solicitor with costs covered 1 1
Total 171 100
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Why was the case closed? handling of it has been completed.
This was true of 64% of all cases.

A number of cases are also closed for
other reasons: in 18 cases, it became
apparent that the case did not fall
within SMED's mandate. Cases
may also be closed due to a lack of
follow-up from the client. This

may be due to a failure to send
documents, or the client may fail to
follow up on the case as agreed. This
was true of 23 cases. In addition,

11 cases were closed in response to

a request from the client.

Of the cases begun in 2003, 66%
have been closed, i.e. 95 cases have
been closed and 49 are still pending.
The amount of time and effort that
need to be invested in a case varies
significantly from case to case.
Legal aid cases often have long-term
horizons, and in 2003 SMED also
worked on cases which were opened
in previous years.

The most common reason for
closing a case is that SMED's

Why was the case closed? Count of  Percentage
reasons
. . I C did not submit documents 10 9%
C did not follow up 13 11%
C requested closure 11 10%
Outside of mandate without legal information 7 6%
Outside of mandate with legal information 11 10%
Handling of case concluded 62 54%
Count of grounds for closing a case 114 100%

What has SMED achieved for its clients?
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What have we achieved? Count of  Percentage of

results results
Informed clients 70 51%
Settlement 2 1%
Apology 6 4%
Reversal of decision 3 2%
Represented client without achieving direct result 17 13%
Policy change 8 6%
Case won in court 2 1%
Lost in court 1 1%
Positive decision 7 5%
Ex gratia payment 1 1%
Other 19 14%
Total 136 99%




3) The Data Inspectorate has granted SMED
permission to do so.

4) The grounds on which insufficient infor-
mation was collected were not registered in
2003, but will be registered in 2004.
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In total, positive results were achie-
ved for clients in 19 cases. A positive
result for a client can be in the form
of a settlement, an apology, a reversal
of a decision or a change in the way
similar cases are dealt with by the
other party.

The results obtained from legal aid
work vary from case to case. The table
above provides a rough classification
of the results which we have achieved
on behalf of our clients. In some cases
several positive results were achieved,
e.g. both a settlement and an apology
are obtained in the same case.

Some cases which were opened in
2001 and 2002 were concluded with
a settlement, an apology or a reversal
of the original decision in 2003.
These results are not included in the
above statistics.

The positive results achieved in
these cases were as follows:

« Partial court victory in one case
from 2002.

» Apology from the opposite party
in three cases from 2002.

« Reversal of original decision in
four cases from 2002.

« Positive decisions in two cases
from 2002 and two cases from
2001.

 Settlements in three cases from
2002.

* One case from 2002 resulted in a
change in the way similar cases
are dealt with by the other party.

« Six cases from 2002 and one
from 2001 were concluded with
some other positive result.

Who are our clients?

SMED has modified its method of
counting its clients. In the past we

Who comes to us? SMED's statistics

registered all enquiries, but we have
now begun to collect background
information on and register only
those clients who are involved in
legal aid cases, i.e. in those cases
where it is determined that the case
may contain an element of discrimi-
nation and is therefore followed up
as a discrimination case.

With our clients' consent, we
record the following data: age, sex,
place of residence, ethnic origin,
length of time spent resident in Nor-
way, level of education, aspect of
society in which discrimination
occurred and the type of discrimina-
tion to which they have been subjec-
ted®. The information gathered is
incomplete because participation is
voluntary. In addition, some client
meetings are so demanding to
complete (e.g. because of language-
related problems or the client's emo-
tional state) that it is neither possible
nor appropriate to gather more infor-
mation than that which is required
to meet the need for legal aid®.

A majority of men
Men continue to make up two
thirds of SMED's clients.
In 1999-2001, enquiries from
women accounted for 29% of the
total, against 71% for men. In 2002
and 2003, the proportion of
enquiries from women increased to
33%, while enquiries from men
decreased commensurately, to 67%.

This gender distribution does not
imply that women experience less
discrimination than do men. In our
opinion, it suggests rather that
women are less likely than men to
seek legal aid.

In various situations, women
with minority backgrounds may
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Gender distribution by origin — percentage

100 - 72

80~

60—

M Female
Male

Non-Western

5) There are many possible ways to explain this
pattern. It may simply be the result of the
distance involved: the increased costs which
result from this lead potential clients to choose

other solutions.
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Western

experience double discrimination, on
the grounds of both gender and eth-
nic origin. We also hear of instances
in which some non-Western men are
treated badly, while non-Western
women receive better treatment, due
to the incremental development of an
image of non-Western men as ‘opp-
ressors’ and of women from the same
areas as 'victims'.

An example of the latter is a case
in which a woman received a lighter
punishment for speeding, because
her cultural background and fear of
her male relatives' reactions were
taken into account in handing down
the sentence.

SMED has noticed that it is often
the man of the family who seeks
help when a family member is in
trouble, and that it is often the man
who serves as the interface with the
outside world in handling the fami-
ly's need for legal aid. This is the
case for example with hou-
sing and immigration
cases. The aid may flow to
the whole family, but the
person who makes the
enquiry is therefore often
the man, in particular for
clients from non-Western
countries. Of course,
this varies greatly, but as
illustrated in the figure
below, only one in every
four clients from a non-
Western country is a woman, while
women make up almost half of the
clients with a Western background.

It may be advisable to intensify
our efforts to reach non-Western
women, to ensure that they receive
improved access to appropriate
information about their rights and
SMED's services.
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Which areas of the country do our
clients come from?

SMED is a nationwide agency.
SMED is able to provide legal aid no
matter where in the country the client
is located. Meetings with individuals
who live far away from Oslo are carri-
ed out by telephone and, if necessary,
by having a SMED staff member tra-
vel to meet the client in question. In
some instances we are also able to
cover clients' travel expenses.

There are relatively few clients
from regions other than Oslo and
Eastern Norway. In relation to previ-
ous years, the proportion of clients
from Oslo and Eastern Norway has
decreased, while the proportion of
clients from abroad has increased.

There are no grounds for conclu-
ding that there is less discrimination
in the areas of the country in which
there are fewer registered clients®.
This may be a sign that SMED has
not been completely successful in its
attempt to be a low-threshold service
for those who are unable to appear in
person, but it is difficult to draw hard
and fast conclusions.

Does SMED cover the whole country?

Il SMED % 2003
Immigrant population (Source: SSB)

o
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The picture of the low propor-
tion of clients from other regions
becomes somewhat more nuanced if



6) The table was created using Statistics Norway's
(SSB) county-by-county overview of the
immigrant population in 2003, c.f.
www.ssb.no. Indigenous peoples and national
minorities are not included in this calculation
because there are no reliable sources to indicate
their number and geographic distribution.

7) Birgit Maller and Lise Togeby, ‘Experienced
discrimination: An investigation among ethnic
minorities' [Oplevet diskrimination. En under-
spkelse blandt etniske minoriteter], Navnet for
Etnisk Ligestilling, 1999.

8) p. 247 in Lise Togeby, From foreign workers to
ethnic minorities [Fra fremmedarbejdere til
etniske minoriteter], Aarhus Universitetsforlag,
2003.

9) By this we mean the client's subjective
experience of discrimination, and not an

evaluation made by SMED.
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Who comes to us? SMED's statistics

SMED's clients Count  Percentage Percentage  Difference
by region in 2003 in 2003 in 1999-2002

Oslo 77 53% 57% -4%
Eastern Norway 19 13% 20% -1%
Southern Norway 7 5% 3% 2%
Western Norway 10 7% 8% -1%
Central Norway 6 4% 4% 1%
Northern Norway 4 3% 2% 9%
International 14 10% 1% 8%
Not specified 7 5% 5% 0%
Total 144 100% 100%

the percentage of inhabitants with
immigrant backgrounds in various
regions (i.e. the percentage of all
immigrants in Norway, not the pro-
portion of the population which
they make up in the region in ques-
tion) is taken into account. Indige-
nous peoples and national minoriti-
es are not included in this overview
because there are no reliable sources
to indicate their number and geo-
graphic distribution. As a result, the
following conclusions do not apply
to the services SMED provides

to these groups. If one examines
SMED's client statistics in the con-
text of the table above, clients from
Oslo are over-represented amongst
our clients, while Eastern and Wes-
tern Norway are under-represented.
The proportion of clients from
Southern Norway, Central Norway
and Northern Norway corresponds
to the percentage of people in Nor-
way with an immigrant background
who live in each region®.

Client resources

Danish research on immigrants’
experience of discrimination sug-
gests that those who are well-integra-
ted, have a lot of contact with native
Danes, have mastered the language
and have received a Danish educati-

on, report more instances of ‘experi-

enced' discrimination than those

who are newly arrived and not as
fluent in Danish’.

Togeby offers several explanations
as to why this is the case:

e Those who are most active and
come into most contact with the
Danish population more fre-
quently find themselves in situati-
ons where someone can discrimi-
nate against them.

e Those with a high degree of social
trust report fewer instances of
‘experienced’ discrimination.

= Some resource-poor groups are
the victims of significant discri-
mination.

* "In this context, the most alar-
ming result is that it is the well-
integrated and well-educated
young people who feel that they
are discriminated against®'.

SMED's documentation provides
some evidence of "experienced’ dis-
crimination, in the sense that all of
our clients come to us because they
have experienced discrimination®.
But because our clients do not repre-
sent a random sample of the minori-
ty population, we cannot say anyt-
hing with certainty about the extent
of ethnic discrimination.
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10) Figures from SSB refer to the highest level of
education completed by people 16 and over in
2001. The immigrant population includes first
and second generation immigrants, but not
indigenous peoples and national minorities.
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The level of education amongst the
immigrant population varies signifi-
cantly from group to group. It is easy
to forget that the proportion of indi-
viduals with a high level of education
is greater in the immigrant populati-
on than in the native Norwegian
population. At the same time, others
have little or no education from their
native countries, which means in
practice that some are illiterate in
Norway, even if some of those indivi-
duals can read and write a little in
their native languages. Written case
administration is an important aspect
of interacting with many public agen-
cies, but it is nevertheless something
illiterate individuals find it very diffi-
cult to relate to. These groups need
special arrangements to ensure that
their rights are upheld.

A very high percentage — 63% — of
SMED's legal aid clients have higher
education qualifications. This is more
than double the level in the immi-
grant population as a whole, and
nearly three times the level in Nor-
way's total population. This may
imply that it is individuals with plen-
ty of resources who experience more
discrimination, or that these indivi-

duals believe themselves to be in a
position to fight their cases. A combi-
nation of these explanations is likely.
At the same time, one should not
forget the 5% of SMED's clients
who have not completed primary
school. This is more than double the
level in the immigrant population
and 16 times higher than in the
population as a whole. (See table on
highest level of education comple-
ted.) One should also take into
account that this client group most
probably has less knowledge about
alternative possibilities for pursuing
a case. Therefore, we expect that
they are under-represented among
our clients. This suggests that indivi-
duals in this group are the victims of
significant discrimination.

5% without
grammar school

9% completed
grammar school

23% completed
secondary school

63% of SMED's clients in
legal aid cases have higher education

Highest level of education completed

SMED's Immigrant  Norway
clients population as a whole
Count Percentage Percentage Percentage

Primary school not completed 5 5% 2.1% 0.3%
Secondary school 9 9% 17.8% 21.1%
Upper secondary school 23 23% 51.1% 56.4%
Higher education 63 63% 28.9% 22.3%
Total 100 100% 100% 100%
Insufficient information 44 31% 20.1% 2.1%
of total of total of total

Total 144




11) This includes those who choose to stay at
home, the disabled, pensioners etc.

12) Registered employment statistics for
immigrants, Q4 2002.
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Connection to the workplace is
another indicator of the resources at an
individual's disposal. On the one hand,
the fact that an individual has obtained
a job indicates that he/she is in posses-
sion of some resources. On the other
hand, it is to be expected that those
who are working or studying gain
access to information and social resour-
ces through their work, something
those who are unemployed and outside
the workplace can be cut off from.

Who comes to us? SMED's statistics

33% of SMED's clients
are part of the workforce

67% of SMED's clients are not part of
the workforce (students, unemployed, etc.)

Connection to Count

the workplace

Percentage Percentage of those we
have information on

Pupil/student 23 16% 20%
Unemployed 11 7% 10%
No connection to the workplace'* 31 22% 27%
Employed 48 33% 42%
Total 113 78% 99%
Insufficient information 31 22%

Total 144 100%

In total, 62% of our clients have a
connection to either the workplace or
an educational institution. Only 42%
of our clients are currently working,
while the percentage of employed
individuals among first generation
immigrants is 57%, and the proporti-
on among the second generation is a
little higher, at 63%2. In other
words, among our clients there are
somewhat fewer who are working
than is the case with the immigration
population in general. 20% of our
clients are pupils or students. In
February 2004, 10.4% of the immi-
grant population was registered as
unemployed. This corresponds to the
proportion of SMED's clients who
are unemployed. In SMED's experi-
ence, based on several years' worth of
enquiries, unemployed individuals

are interested in assistance with cases
which concern many different areas,
including workplace-related issues;
many of those who are unemployed
have been in Norway for less than ten
years.

Country of origin
SMED consistently receives more
enquiries from clients from non-
Western countries than from
Western countries (i.e. Europe, the
United States and Oceania).
In 2003, 28% of enquiries received
were from individuals from Western
countries, as against 63% from indi-
viduals from non-Western countries.
A third of our clients come from
an African country, and of these,
9 out of 10 come from sub-Saharan
Africa.
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13) All figures presented here are rounded off to
the nearest whole number, but the calculations
were based on more precise figures. Apparent
discrepancies may occur as a result, as here for
North Africa and the Middle East.

14) Western Europe also includes national
minorities and Norwegian clients.

15) This is a somewhat imprecise categorisation
and is based on our clients' own responses,
independent of their actual citizenship and the
extent to which they are first or second
generation immigrants. For some, this reflects
their own citizenship; for others, it refers to
their parents' country of origin and to some
extent their own identity. This is the informa-
tion we have used in dividing clients up
amongst regions of the world.

16) It should be noted that there is a service aimed

at Sami people who have a connection to

Northern Norway, namely the Legal Aid

Office in inner Finnmark. This legal aid office

is staffed by Sami-speaking solicitors and is

located in Karasjok.

-
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Country of origin ~ Count Percentage Percentage in Difference®
in 2003 in 2003 1999-2002
Western Europe™ 21 15% 11% 4%
Eastern Europe 16 11% 11% 0%
North Africa 4 3% 11% -8%
Sub-Saharan Africa 43 30% 17% 13%
Middle East 6 4% 10% -6%
Central and South Asia 20 14% 17% -3%
East Asia 5 3% 3% 0%
Oceania 0 0% 1% -1%
Latin America 12 8% 6% 2%
North America 4 3% 1% 2%
Not specified 13 9% 13% -4%
Total 144 100% 101%

In comparison with previous Country of origin Count
years, the proportion of clients from Norway 12
sub-Saharan African countries has Somalia 8
increased, while the proportion of Pakistan 8
clients from North Africa, the Middle  Africa 6
East and Central and South Asiahas ~ Nigeria 5
decreased. Iran 5

We can take a closer look at where ~ Cuba 5
our clients come from, by zooming in  Ethiopia 5
from world region to country of ori- Bosnia 5
gin®®. Only countries mentioned by 3  Gambia 4
or more clients are included. Countri- USA 4
es with 2 or fewer clients are combin-  Russia 4
ed with other countries; in total this Sri Lanka 3
category includes 44 clients. Some cli-  France 3
ents chose not to state their country Iraq 3
of origin (14) and some provided only  Eritrea 3
a continent (6 from Africa). India 3

The most frequently mentioned Other countries 44
country is Norway, with 12 clients. Unknown 14
This is discussed in more detail below.  Total 144

Other countries which are mentioned
frequently are Somalia, Pakistan,
Nigeria, Iran, Cuba and Ethiopia.
The 12 who mentioned Norway
come from various different back-
grounds: national minorities, indige-
nous peoples, ethnic Norwegian, and
some who are Norwegian with immi-
grant parents or grandparents and

who strongly identify themselves with
Norway. Of these 12, 5 were Roma,

1 Romani, 3 Norwegians, and 3
other. There were no Samis among
our clients in 2003*. In addition to 5
Roma of Norwegian background, we
had one from Belarus.
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Who comes to us? SMED's statistics

Information source as a percentage 2003 1999-2002 Change
Newspaper 6% 10% -4
Radio 0% 0%
TV 0% 1%
Internet 8% 2% +6
Brochure 0% 1%
Presentation 0% 1%
Organisation/Labour union 19% 20%
Family/Friends 33% 26% -7
Public agency 9% 8%
Other 3% 16%
Previous clients 5% 2% -3
Not specified 18% 11%
Total 101% (n=144) 100% (n=893)

How do our clients hear about us?
SMED has always tried to employ a
varied set of strategies for publicising
our services. A large proportion of
our clients say that they heard about
SMED from their family and fri-
ends. This is almost twice as com-
mon as the next largest category,
organisations and labour unions. It
is clear that recommendations from
an individual's network and perso-
nal contacts still play an important
role in influencing a client's decision
to contact us.

We have compared the figures
from 2003 with those from the same
categories in the cumulative statistics
from 1999-2001, to see if there
were any significant changes, i.e.
changes which reflect the level of our
investment in various aspects of the
publicity effort.

There are some small but clear
changes to be seen in what clients say
played an important role in ensuring
that they came to SMED. The Inter-
net has become more important,
while newspapers, radio, TV and pre-
sentations have decreased somewhat
in importance. But an individual's

personal acquaintance with someone
who recommends SMED is still the
most important factor. A third of all
those who come to SMED have
found out about us via family and fri-
ends, although this figure has decrea-
sed slightly in comparison with previ-
ous years. The importance of com-
munications via public entities
appears to have increased.

It may appear that SMED's exter-
nal communications are not
reaching potential clients to a satis-
factory degree. Nonetheless, it
should be noted that even if someo-
ne has heard about SMED via the
media, it is not necessarily so easy to
make contact. If, on the other hand,
one is advised to contact SMED by
a person one trusts, the probability
that one will do so increases signifi-
cantly, due to the social support
experienced for the action.

SMED has noted that our clients
do not mention our brochures as an
important source of information,
while they emphasise the importan-
ce of family and friends. At the same
time, it is worth asking how our cli-
ents' families and friends heard
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17) Lazarfeldt's hypothesis is based on the idea that
information from the mass media reaches
average voters via a two-step process. Informa-
tion is first taken in and interpreted by so-
called opinion leaders, who then communicate
the information to ‘everyday folks'. Before
Lazarfeldt's panel-based study was conducted
in advance of the presidential election of 1940,
it was thought that the media had a direct
influence on those who receive its messages. It
became clear that people made up their minds
on the basis of personal communication.
Source: http://www.aschehoug.no/isamfun-
net/norskpolitikk (List of terms and concepts
in Norwegian politics).
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The criteria for this selection process are
described in Chapter 4 of the annual report.
In the period from week 19 to week 51 we
received 104 enquiries, of which 60 became
legal aid cases. In other words, 42% of the
enquiries received were turned down or
referred onwards.
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about SMED. It is possible that the
publicity effort functions in two
separate phases: we reach resource-
rich individuals via various channels
first, and these transmit the know-
ledge on to their families and fri-
ends. If so, the process has much in
common with the two-step hypothe-
sis on the formation of political
opinions'’.

Moving towards better
documentation

As mentioned above, SMED maodifi-
ed its documentation processes

in 2003 in order to make our work
more efficient and improve the quali-
ty of our documentation. Briefly, the
change consists in separating out legal
aid cases from the other enquiries we
receive. SMED no longer documents
enquiries which are immediately tur-
ned away or referred directly to other
agencies. In this way we have sharpe-
ned the focus on registration: this
should result in better documentati-
on in that only relevant cases will be
documented. Of course, this will
result in a reduction in the number of
cases documented, since only just
over half of the enquiries we received
in the autumn of 2003 resulted in a
legal aid case®®.

Enquiries which are refused

Below we offer some examples to
provide a concrete illustration of
what has happened in cases which
are designated as enquiries but not
registered as legal aid cases.

A case which was refused

Information about persecution of Roma
in Belarus.

Legal issue at stake: Living and working
conditions for the Roma.

SMED's advice: case turned down becau-
se it is outside of mandate (discriminati-
on occurred outside of Norway)

Client referred onwards

Rejected application for residence
permit under the family reunification
regulations.

Legal issue at stake: Incorrect applicati-
on of law.

SMED's advice: Raise the case with the
Immigration Appeals Board again, and
contact Free Legal Aid/Juss Buss (the
student-run legal aid service)



Example of advice given over

the telephone, with possible further
follow-up

The client's husband applied for a job
with a temporary agency. The position
had been advertised, and was a canteen
job. The application was sent by email.
The next day a reply was received, sta-
ting that the applicant was not a good fit
for the position. C knew that her husband
had experience working in restaurants/

' cafés both in Norway and in their home
country, and could not see any legitimate
reason for the agency's decision to find
him not qualified to be evaluated to be a
canteen worker in their pool of available
temporary workers.

SMED's advice: SMED recommended
. ‘ . I that she use her right in accordance with

Working Environment Act Section 55(a) to
obtain relevant information about the
other applicants' qualifications, and to
request that the agency explain the
reasoning behind its decision. C was
informed that in her enquiry to the agen-
¢y, she could mention that the enquiry
was made as a result of advice given by
SMED. C was asked to contact us again
to let us know about the result of her
enquiry, and if necessary request further
assistance in revealing whether or not
ethnic discrimination may have occurred
and in pursuing the case further.
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The Workplace
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1) That this also applies to immigrants is expli-
citly stipulated in the Report to the Storting
No. 17 (1996-97) On Immigration and
Norway as a Multicultural Society, which states
that "naturally, the goal of employment for
everyone also applies to individuals from
immigrant backgrounds".
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'‘Back to Work Policy*
— remaining outside the labour
market with dignity?

There is a broad political consensus
that ‘employment for everyone' —a
high level of employment — is the
guiding principle behind the state's
welfare policies. Report to the Stor-
ting No. 35 (1995-96) On Welfare
emphasises that the goal of employ-
ment for everyone is a fundamental
prerequisite for welfare.

"Employment has a value in and of
itself for the individual, in the form
of income and integration into and
participation in society. At the same
time, unemployment is one of the
most important causes of low income
and poor living standards*".

The argument that achieving a high
level of participation in the workforce
is also a leading principle within
employment policy was most recently
expressed in Report to the Storting
No. 19 (2003-2004) A Well-functio-
ning Labour Market, in which the
Government introduces the report by
stressing that the fight against unem-
ployment is the Government's top
priority. Concerning the consequences
of the significant increase in the num-
ber of people who are covered by vari-
ous public welfare schemes, it notes:

"The number of people who are
outside the labour market, often
dependent upon various state-fun-
ded transition schemes, but who
would like to work, constitutes a
significant challenge for labour
market policy and the welfare socie-
ty. The fight against unemployment
includes all of these people".

The Workplace

The "Back to Work Policy’ can be
explained as the embodiment of a
political ideal, namely that employ-
ment, welfare and integration policies
are arranged such that various sche-
mes and measures stimulate participa-
tion in the labour market. In particu-
lar, the 'Back to Work Policy' has been
used as a guiding principle in the sta-
te's welfare policy, in order to prevent
individuals from becoming passive
recipients of various benefit schemes,
with all of the personal and social
costs which that entails.

In the case of integration policy,
there are a series of clear-cut exam-
ples indicating that the 'Back to
Work Policy" is being implemented
in a systematic and goal-orientated
way in connection with people of
immigrant background. In Proposi-
tion to the Odelsting No. 28
(2002-2003) On the Introduction
Scheme Act, it is explicitly stated that
the aim of the law is to:

“strengthen newly arrived immi-
grants’ ability to participate in the
workforce and the society at large™.

Participation in the introduction pro-
gramme would be mandatory, in the
sense that individuals who choose not
to participate in the scheme would
not have the right to receive other
financial benefits from the public sec-
tor. Proposition to the Odelsting No.
50 (2003-2004) On Changes in the
Introduction Scheme Act proposes that
those immigrants who are included in
the scheme providing mandatory
Norwegian instruction must have
completed courses of instruction in
Norwegian and on Norwegian society
before they can receive permanent
residence in Norway and Norwegian
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citizenship. In the case of newly arri-
ved immigrants, the 'Back to Work
Policy’ is consistently implemented by
means of negative feedback.

SMED would like to highlight
the danger of additional stigmatisati-
on of an already vulnerable group
which is inherent in the authorities'
decision to employ special negative
measures. In its current form, the
proposed legislation can be read as
saying that immigrants must be com-
pelled to participate in their own inte-
gration process, and that economic
sanctions alone are insufficient
incentive for them to do so. Rather,
it indicates that a clear carrot-and-
stick approach is required to motiva-
te this group. This could contribute
to creating a belief that newly arrived
refugees and immigrants have no
wish to participate unless forced to
do so, or that immigrant women do
not participate because they are not
permitted to do so.

When the state invests a certain
amount of prestige in increasing the
rate of employment for individuals
from immigrant backgrounds,
through the use of both positive ini-
tiatives and negative feedback, this
raises the question as to what the
state does for those who do not suc-
ceed? What safety net do we offer to
people who do not manage to esta-
blish themselves permanently in the
Norwegian labour market, or who
grow old in Norway without ever
having participated in the labour
market?

Livia came to Norway because
she met a Norwegian backpacker in
Palestine. The couple settled down
in central Norway. Livia was unable
to make use of her qualifications,
and after sending out many applica-

tions, she chose a job which invol-
ved relatively hard manual labour.
This was a blow to Livia. Gradually
the physical and psychological bur-
den grew too great, and she became
disabled and unable to work. Today
Livia is divorced, lives alone in a
council flat, and is to be considered
as a so-called "permanent recipient
of social assistance'.

Josef came to Norway as a refugee
in 1995, when he was 60 years old.
He was given permanent residence
on so-called 'refugee-like grounds'.
Josef never managed to find a job, did
not have the strength either to
retrain or to learn Norwegian, and is
now a pensioner. Josef misses being of
use to someone. Josef has only made
contributions to the public pension
fund for a short period, has not ear-
ned the right to pension benefits
during the short time he has been
here, and is today a "permanent reci-
pient of social assistance’.

Abdi has lived in Norway since he
was 14 years old, and came as a so-
called 'single minor asylum seeker’.
There are several reasons why it has
been difficult for Abdi to settle in.
He has participated in several quali-
fying courses offered under the aus-
pices of Aetat (the Norwegian Public
Employment Service), has been sent
out on practical work training and
has received special housing etc.
Abdi has only had ordinary income
from employment for 6 months.
This he lost because the position
had to be advertised, and was offered
to the best qualified candidate.
Today Abdi has all of his expenses
covered by the Social Welfare Office.
Abdi is not interested in participa-
ting in any more initiatives because
"he won't get a job anyway"".



The Workplace

Unemployment: Registered as fully unemployed for ages 16-74 years by country of origin.
Percentage of workforce. End of november 1986-2003. Source: SSB.
*) Discontinum in the timeseries in 1999 due to a change in the definition of unemployed.
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Livia, Josef and Abdi are not real
people, but based on our materials
and experience we know that similar
individuals exist. So what do the real
Livia, Josef and Abdi have in com-
mon, in addition to all being first
generation immigrants? Nothing,
other than that they present a chal-
lenge to the welfare state's approach
to those who cannot comply with the
Norwegian ‘Back to Work Policy".
Those who fall "outside’ — because
they become disabled, are pensioners
without the right to a pension, or
simply cannot manage to find
employment — also have the right to
dignity and self respect, and to be
treated with respect. It is a significant
challenge to balance the need to
protect public welfare schemes while
simultaneously giving individuals the
freedom to act and financial security.
Falling outside a well-established
welfare state is rather different from
falling outside a state which only
provides a minimum of support.
SMED is concerned over the possi-
bility that the welfare state might be
reserved for those who at any time are
‘deservedly needy".

Insufficient qualifications
or discrimination?

It is well documented that people of
immigrant background face particu-
lar challenges when it comes to esta-
blishing themselves in the labour
market in positions for which they
are qualified, and that some groups
are particularly vulnerable.

The employer has the freedom to
employ the best qualified candidate
among the relevant applicants for a
position, irrespective of whether this
occurs via an external advertisement
or an internal promotion. If we assu-
me that at any time the labour mar-
ket functions such that the best quali-
fied individuals are employed in the
available positions, then immigrants’
low rate of employment, the excessi-
vely high proportion of unemployed
individuals in the immigrant popula-
tion and the under-utilisation of
resources immigrants bring with
them, must primarily be discussed as
qualification-related issues.

There is no question that the situa-
tion for immigrants in the labour
market today must be understood and
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Unemployment and over-qualification
among non-Western immigrants with
higher education qualifications.

Noree frenger deg.< 2 elber™?
A
.

Article on the Cranfield study in Dagens
Neeringsliv, 17 April 2004, 'Norway needs
you... doesn't it?" [Norge trenger deg... eller?]

2) NIFU Skriftserie 7/2004.
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explained from this perspective. Both
the Introduction Act and the legislati-
ve proposal on mandatory instruction
in Norwegian are based on the
assumption that newly arrived immi-
grants must be qualified for participa-
tion in the labour market. The system
of certification of foreign degrees and
verification of experience and qualifi-
cations is built on the assumption that
qualifications acquired elsewhere
must be ‘verified in Norway' before
an employer will take these qualifica-
tions into consideration. Aetat also
offers various other qualification-rela-
ted measures and schemes which are
used by individuals from immigrant
backgrounds. SMED has questioned
the extent to which qualification —
and in particular mandatory qualifica-
tion — is really necessary, although in
general we support qualification-
related schemes and initiatives.

However, SMED does not believe
that a lack of qualifications is the sole
perspective from which to understand
and explain immigrants' situation in
the labour market. Via our legal aid
activities, we have received a series of
enquiries from individuals who have
experienced discrimination in the
workplace. In addition, there are
reports and studies by researchers
which conclude that the differences
we find in the labour market cannot
be explained solely by examining an
individual's qualifications.

Liv Anne Staren has written an
analysis of the causes of differentiation
in the risk of unemployment for
employees from immigrant back-
grounds and ethnic Norwegian
employees, ‘Unemployment and over-
qualification among non-\Western
immigrants with higher education
qualifications'2. Stgren concludes that

differentiation in the risk of unem-
ployment is the result of factors other
than discrimination, including a lack
of networks and contacts.

"At the same time, the high risk of
unemployment among people with
a non-Western background who
have lived in Norway for 9-14
years at the time of the study and
who generally speak Norwegian
quite well, suggests that statistical
discrimination or other forms of
discrimination must influence their
high risk of unemployment".

Employers' attitudes towards recrui-
ting with an eye to diversity are also
relevant when it comes to under-
standing and explaining the situati-
on faced by minority groups in the
labour market. In the so-called
Cranfield study, Norway came out
very badly in comparison with other
Western countries with regard to the
recruitment of women, the disabled
and immigrants. The method used
consisted of interviewing 6000 lar-
ger enterprises about the initiatives
they have implemented for recrui-
ting women, the disabled and people
from immigrant backgrounds.

SMED's statistics on its clients
demonstrate that since the Centre's
inception, we have received a majority
of enquiries on cases concerning dis-
crimination in the workplace. Among
the enquiries we have received, a sig-
nificant proportion concern ‘discrimi-
nation in hiring'. In this edition of
Moving towards better protection,
SMED presents an overview of how
different forms of discrimination or
exclusion may emerge during the
hiring process. In SMED's experien-
ce, discrimination is one of several



3) Norwegian Public Report (NOU) 2002:12,

‘Legal protection against ethnic discrimination’

[Rettslig vern mot etnisk diskriminering].

See in particular Chapter 8, ‘Protection against
ethnic discrimination within the EU’

[Vern mot etnisk diskriminering innen EU].

4)  Letter from the minister of the Ministry of
Work and Administration to the Committee
on Working Environment Law, 2 September
2002.

5) NOU 2003:2, 'Strengthened protection
against discrimination in the workplace'
[Skjerpet vern mot diskriminering i arbeidslivet].

6) Proposition to the Odelsting No. 104
(2002-2003) Regarding the Act Relating to
Worker Protection and Working Environment,
Act No. 4 of 4 February 1977 etc. (equal
treatment in the workplace etc).

7) Recommendation to the Odelsting No. 52
(2002-2003) and Decision of the Odelsting
No. 58 (2003-2004).
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reasons why individuals of immigrant
background are less successful than
ethnic Norwegians in establishing
themselves in the labour market.
Freedom of religion also includes
the right to express one's religious con-
victions. Norway's status as a multi-
religious society is also reflected in the
workplace. Religious expressions and
customs may challenge Norwegian
workplace culture, which is clearly
anchored in Christian values. Around
the end of 2002, the use of religious
head coverings emerged as a theme in
the public debate. Other less debated
topics, which are nonetheless just as
important as head coverings, are the
right to prayer during working hours,
the issue of not working on non-
Christian holidays and the type of
food which is offered in the canteen.
SMED has chosen to present selected
issues which illustrate the challenges
faced in a multi-religious workplace.

Better legal protection

EU as a factor influencing
Norwegian law

EU legislation has influenced the
development of Norwegian law both
directly and indirectly. European
Council Directive 2000/43/EC,
implementing the principle of equal
treatment between persons irrespecti-
ve of racial or ethnic origin, has been
emphasised in connection with the
proposal for a new law on protection
against ethnic discrimination?®.

The Committee on Working
Environment Law, which was esta-
blished in August 2001, had as its
mandate the development of a draft
recommendation for a proposal for
implementing Council Directive

The Workplace

2000/78/EC establishing a general
framework concerning equal treat-
ment in employment and occupati-
on. The Committee's mandate states
explicitly that:

The aim is that Norway shall offer
a level of protection in this area
that is at least on a par with that
offered by the EU, and that it shall
do so within the deadlines the EU
has set. This is to ensure the Direc-
tive on non-discrimination in the
workplace can be implemented in
Norwegian law by 2 December
2003, which is the implementation
deadline for the Directive®.

In December 2002, the Committee
on Working Environment Law pre-
sented its recommendation for new
regulations on protection against
discrimination in the workplace®.
Interested parties were invited to
submit comments on the proposal,
and in June 2003 the law proposal
was approved by the Cabinet®. On
22 January 2004, an open hearing
on the proposal was held in the Stor-
ting's Local Government Commit-
tee, and the proposed law was adop-
ted on 26 February 20047. The
changes in the law took effect on 1
May 2004. SMED believes that the
EU Directive and the goal of imple-
menting it have been of great signifi-
cance both for the rapid handling of
the changes in the law and the con-
tent of the regulations.

Since 1 January 2004, Norway has
participated in the EU's action pro-
gramme to combat discrimination.
The programme is to operate from
2001 to 2006. In connection with
Norway's decision to participate in
the EU's action programme, the state
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8) Proposal to the Storting No. 11 (2003—-2004)
On Consent for the Approval of a Decision in
the EEA Committee on Including a Joint
Action Programme on Combating Discrimi-
nation (2001-2006) in the EEA Agreement.
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obligated itself to clarify the extent to
which the state intends to initiate
a process for implementing national
legislation corresponding to
Council Directives 2000/43/EC
and 2000/78/EC. The Government
commented positively in this regard,
referring to the recommended chang-
es in the statutory provisions set out
in the Working Environment Act and
the proposal for a law on protection
against ethnic discrimination?®.
Neither Council Directive
2000/43/EC nor 2000/78/EC are
relevant for the EEA, even though
Norway spoke in the EEA Commit-
tee in favour of making these Direc-
tives part of the EEA Agreement.
SMED is extremely supportive
both of Norway's participation in
the EU's action programme and of
the fact that Norway has chosen to
meet or exceed EU standards for
legislation on protection against
ethnic discrimination.

The new regulations in Chapter X A
of the Working Environment Act
During the Storting's consideration
of the proposed law, a majority of
the political parties voted in favour
of including new regulations on pro-
tection against ethnic discrimination
in the Working Environment Act.
The majority stated that:

"The provisions on discrimination
in the workplace must contribute to
achieving the goal of a more inclu-
sive workplace, not least so that it
becomes easier for the disabled,
immigrants and refugees to enter
the labour market. All experience
suggests that connection to

the workplace is a key to better
integration in Norwegian society".

The proposed law means that the
previous prohibition against discri-
mination in Section 55 A will be
replaced with a new Chapter X A.
The proposed provisions mean that
protection against ethnic discrimina-
tion will be strengthened in several
areas. The most important elements
of the law are as follows:

 All discrimination in the work-
place is now forbidden, and the
law protects against discriminati-
on from "advertisement of the
position to termination of the
contract”. In practice, the regula-
tions will, for example, protect
against discrimination in connec-
tion with internal promotions,
salary increases and the develop-
ment of qualifications.

« Various grounds of discrimination
are prohibited, and the law itself
names "skin colour, national or
ethnic origin, age, sexual orientati-
on, religion and belief, disability,
political views and membership in
an employee organisation, gender".

 Itis stipulated that the law appli-
es to protection against both
direct and indirect discriminati-
on, harassment and instructions
to treat third parties unequally.
Protection against retribution is
offered for the party which (with
due diligence) brings a discrimi-
nation case.

» The applicant for a position has
the right to obtain information
about the formal qualifications of
the person who filled the position
in cases where an individual beli-
eves him/herself to have been pas-
sed over/discriminated against.

e The existing scheme of joint bur-
den of proof is to be continued in



33 Moving towards better protection 2003

all discrimination cases, including
harassment cases. This means that
if an employee can establish a
presumption (probability) that
discrimination has taken place,
the employer must provide evi-
dence to prove that it did not.

e Adistinct compensation scheme
for discrimination cases has been
implemented. In practice, this
means that an individual who has
been subject to discrimination
may receive compensation for
non-financial losses irrespective
of whether there was an intent to
discriminate. The amount of
compensation will depend,
amongst other things, upon the
magnitude of the violation and
the guilt of the employer, as well
as the employee's own situation.

In general, SMED is highly satisfied
with the legislation which has now
been implemented. Given the short
period of time which has elapsed
since the law took effect, we do not
yet have any experience with the
new legislation. However, we note
that on the basis of the new legislati-
on, it would now be possible to take
on several of the cases we have refu-
sed in the past, and that, for exam-
ple, it would have been relevant to
invoke the provision of compensati-
on in several of our cases.

Proactive efforts, enforcement

and legal aid

Although we now have statutory
regulations which provide much more
effective protection against discrimi-
nation in the workplace than the pre-
vious Section 55 A of the Working
Environment Act, some work remains
to be done. First, there are still some
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minor omissions in the legislation. In
SMED's opinion, it is just as impor-
tant to anchor the proactive effort on
non-discrimination in a statutory
obligation. Secondly, we also believe
that Chapter X A of the Working
Environment Act should be enforced
by the same enforcement apparatus
which is in place to enforce the law on
protection against ethnic discriminati-
on, and the Gender Equality Act.

As a matter of principal, SMED
believes that both the content and
language of discrimination provisions
in various pieces of legislation should
be homogeneous. There is still a need
to harmonise the provisions in Chap-
ter X A of the Working Environment
Act, the Gender Equality Act and the
proposed provisions in the new law
on protection against ethnic discrimi-
nation (see e.g. Section 54 J and Sec-
tion 17 of the Gender Equality Act).
(It is also unclear as to the extent to
which the provisions of Chapter X A
are to be accompanied by sanctions,
e.g. for breaching the prohibition on
gathering certain forms of informati-
on c.f. Section 54 D No. 4 and the
duty of disclosure, c.f. Section 54 H.
SMED also believes that regulations
should be included to the effect that
Chapter X A of the Working Envi-
ronment Act also applies to individu-
als, such as apprentices, who are sent
on work experience placements as a
step towards rehabilitation. These are
particularly vulnerable groups in the
labour market.

The Gender Equality Act includes
a provision on the duty to work proac-
tively to achieve equality between the
sexes, and to report on an annual basis
on both initiatives and the current
situation, for example in the organisa-
tion. In the proposed law on protecti-
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on against ethnic discrimination, a
corresponding provision has been pro-
posed. It is not yet clear what the
result of the political discussion of this
case will be, but there is no doubt that
the proactive effort will be decisive in
opposing segregation and discrimina-
tion. SMED has spoken in support of
the need for a statutory obligation to
work proactively as part of the effort
to achieve ethnic equality. A statutory
obligation to work proactively will
anchor and legitimise the effort to
achieve ethnic equality, thus ensuring
that all social players take this serious-
ly. However, SMED acknowledges
that there are other — and perhaps
more important — approaches to parts
of the proactive effort.Here we refer in
particular to the joint co-operation
between principal organisations in the
workplace, and knowledge transfer on
initiatives which have a positive effect.
In this context, the obligation to work
proactively could be part of a carrot-
and-stick approach for parties who are
not otherwise aware of their social
responsibility.

The Gender Equality Act is enfor-
ced by the Gender Equality Ombud,
and it is proposed that the law on pro-
tection against ethnic discrimination
be enforced either by an independent
enforcement apparatus or by a joint
equality and discrimination ombud.
At the time of writing, legislation to
provide the disabled with strengthe-
ned protection against discrimination
Is being considered, together with an
oversight apparatus for this legislation.
But what then is to be done about the
grounds of discrimination which are
enumerated in Chapter X A, but
which are not covered by any of the
relevant enforcement apparatuses?

Is there less of a need to establish

an enforcement apparatus on the
grounds of sexual orientation and age
than gender, ethnicity and religion? In
SMED's opinion, it is clear that an
enforcement apparatus should be
established which has all of Chapter X
A of the Working Environment Act as
a basis for its jurisdiction. SMED
strongly recommends that a law be
proposed on this in parallel with the
discussion of the new law on protecti-
on against ethnic discrimination,
together with a joint enforcement
apparatus.

Effective protection against discri-
mination also requires that access to
the courts is secured. In this context,
access to free legal aid is important. In
SMED's experience, in discriminati-
on cases, where the financial losses
can be marginal, the costs which arise
in connection with a legal case will be
disproportionately high, and that in
practice this leads individuals who are
exposed to discrimination to refrain
from bringing a case. SMED assumes
that this is the case in connection with
all forms of discrimination, on all
grounds. As a result, we believe that
there is a pressing need to examine
existing free legal aid schemes. Our
experience suggests that a discrimina-
tion case is not considered to be suffi-
ciently serious for the state to be wil-
ling to provide free legal aid. SMED is
critical of this. (More on this in Chap-
ter 7, section on the closure of SME-
D's legal aid service) S/02.

The challenge of freedom
of religion

What is the problem?
Freedom of religion and manifestation
of religion raise two important general
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issues: 1) how far does the right to fre-
edom of religion and belief and to
manifest one's religion and belief go;
and 2) the right to protection against
discrimination on the grounds of reli-
gion or belief. SMED has dealt with
both issues in its work with cases on
discrimination in the workplace.

We contend that the Norwegian
workplace and workplace culture are
not secular in the broadest sense of
the word. For historical reasons, a
Lutheran Christian religious practice
lies at the heart of what can be called
Norwegian workplace culture and
the political and legal framework
surrounding the Norwegian work-
place. Norwegian workplace culture
is, to a large extent, consistent with
Christian values, e.g. the statutory
right not to work on Christian holi-
days. Christian symbolism should
also be mentioned, e.g. the wearing
of a discreet cross, which is accepted
without questions being raised as to
whether this expression is consistent
with the company's values. Last but
not least, there is the celebration of
Christian holidays, and in particular
Christmas celebrations, which are an
integrated part of social interactions
with the workplace community.

The right to freedom of religion
and manifestation of religion, and
protection against discrimination on
the grounds of manifestation of religi-
on, challenge aspects of Norwegian
workplace culture. Norway has — and
will increasingly — become a multi-
religious state, where individuals from
both ethnic minority backgrounds
and the majority profess various beli-
efs and religions. At the same time, a
nascent secular Norwegian tradition,
based on Christian values, is being
challenged by beliefs held by a mino-
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rity, which include visible religious
practices, perhaps, in particular, in the
form of religious head coverings such
as the turban and headscarf.

In SMED's experience, employers,
labour unions and the workplace
community often have difficulty in
dealing with this reality in a way that
preserves both the individual's right
to manifest his/her religion and pro-
tection against discrimination, and
other values such as "a fully satisfacto-
ry working environment”. SMED has
not yet received an enquiry where it
would not — in principle — be possible
to find practical solutions which
balance the need for religious practice
with the concrete requirements of the
workplace, but we have received seve-
ral enquiries in which the employer,
employee and employee representati-
ves have not managed to arrive at a
positive solution themselves. The
reasons for these conflicts are com-
plex, but involve everything from
poor communication and a lack of
understanding, to a lack of will.

Human rights, law, ethics and politics
Freedom of religion is a basic value in
a democratic society, and is protected
as an unrestricted human right. This
has been stressed repeatedly by the
European Court of Human Rights.

As maintained in Article 9, freedom
of thought, conscience and religion is
one of the foundations of a 'demo-
cratic society' within the meaning of
the Convention. It is, in its religious
dimension, one of the most vital
elements that go to make up the
identity of believers and their
conception of life, but it is also a
precious asset for atheists, agnostics,
sceptics and the unconcerned.
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9) Kokkinakis vs. Greece,
case No. 3/1992/348/421.

10) See, in addition, the contributions from
Kristin Mile and Ronald Craig in the book
The headscarf in Norway: threat or human
right? [Hijab i Norge, trussel eller menneske-
rett], Njal Hastmalingen (ed.), 2004.

11) Poll carried out by Visendi, see article in Dags-
avisen, 6 February 2004, ‘Norwegians feel

negatively towards employees with headscarves'

[Nordmenn er negative til ansatte med hijab].

12) See article in University of Oslo weekly
Universitas, 19 May 2004, in which Walid Al-
Kubaisi, Nina Karin Monsen, Hege Storhaug
and Unni Wikan, and others, raise various criti-
cal perspectives on the issue of who was chosen to
be a contributor to the joint volume of articles.

13) Council of Europe, Case of Leyla Sahin v. Turkey
(application No. 44774/89), Strashourg 29 June
2004.
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The pluralism indissociable from a
democratic society, which has been
dearly won over the centuries,
depends on it. While religious free-
dom is primarily a matter of indivi-
dual conscience, it also implies, inter
alia, freedom to "manifest [one's]
religion™. Bearing witness in words
and deeds is bound up with the
existence of religious conviction®.

In the States Parties’ General Com-
ment 22 on the Right to Freedom of
Thought, Conscience and Religion
(Art. 18) Point 4, the UN's Human
Rights Committee clarified the col-
lective dimension of freedom of reli-
gion as follows:

"The observance and practice of
religion or belief may include not
only ceremonial acts but also such
customs as the observance of dietary
regulations, the wearing of distinc-
tive clothing or head coverings,
participation in rituals associated
with certain stages of life, and the
use of a particular language cust-
omarily spoken by a group. In
addition, the practice and teaching
of religion or belief includes acts
integral to the conduct by religious
groups of their basic affairs, such as
the freedom to choose their religious
leaders, priests and teachers, the fre-
edom to establish seminaries or
religious schools and the freedom to
prepare and distribute religious
texts or publications”.

In Norwegian law, freedom of religi-
on is established in Section 2 of the
Constitution, and the right to protec-
tion against discrimination on the
grounds of religion and belief is expli-
citly protected by the new Chapter X

A of the Working Environment Act
(also previous Section 55 A). SMED
believes that it is difficult to dispute
that there exists a statutory protection
of the right to manifest one's religion
and the right to protection against
discrimination on the grounds of reli-
gion and belief™.

The case of a young Muslim
woman who chose to wear a head-
scarf out of religious conviction and
was asked to leave her workplace, set
off a hot-tempered debate. It is clear
that the debate on the right to mani-
fest one's religion in the workplace
first and foremost concerns the issue
of what Norwegian law should inclu-
de, rather than what the relevant law
is today.

Both supporters and opponents
of a prohibition, as well as women
who wear headscarves and suppor-
ting organisations, made statements
on the radio, in newspapers and on
TV. The headscarf was the topic of a
series of debate programmes. In
January 2004, women who wear
headscarves themselves demonstra-
ted in support of their right to use
this head covering. The Norwegian
newspaper Dagsavisen conducted a
poll, and found that 1 out of 5 eth-
nic Norwegians would react negati-
vely to being served by a person wea-
ring a headscarf**. The most recent
developments in the debate are the
discussion about who was invited to
contribute to the book The headscarf
in Norway: threat or human right?*2,
and the debate over a Norwegian
prohibition against the use of religi-
ous head coverings in universities
and colleges as a result of the Euro-
pean Court of Human Rights' judg-
ment in the case Leyla Sahin v. Tur-
key®.
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The headscarf — once again...
SMED frequently receives enquiries
from employers in both the public
and private sectors concerning how
the employer should handle employe-
es' use of the headscarf. We offer
advice that starts from the premise
that it is possible to find solutions
which take into account the needs of
both employers and employees. Our
experience with those employers who
contact us has been almost exclusively
positive. They wish to accommodate
their employees' needs.

However, SMED has also received
several enquiries from women in vari-
ous situations who have found it diffi-
cult to wear a headscarf at work, or
have met with opposition when they
have informed their employer that for
religious reasons they intend to wear a
headscarf. Through these enquiries a
somewhat different picture emerges.

Case 2000/193 Regulations on
uniforms at Oslo Plaza Hotel

The case has been discussed previous-
ly, but is still of interest because this
was the first test case on religious head
covering received for hearing by the
Gender Equality Ombud and subse-
quently the Board of Appeals. In brief,
the case concerned the extent to which
the regulations on uniforms at the
Oslo Plaza hotel were unlawful becau-
se they included the following passage:

"No head coverings allowed!
Exceptions: doormen, bellboys".

The Board of Appeals heard the case
on the basis of Section 4 Paragraph
2, c.f. Section 3 Paragraph 2, of the
Gender Equality Act, but emphasised
that even though the case included
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aspects of gender equality law:

"in the first instance it raises issues
in connection with other human
rights, such as the right not to be
discriminated against on the
grounds of religion™.

The Board of Appeals found that the
majority of those who were affected
by the prohibition were women,
because it is primarily Muslim
women who wear a head covering of
some sort. The next issue was the
extent to which this was unreasonable
when seen in relation to the employee
group concerned in this particular
case. The evaluation of the extent to
which this was unreasonable was
based on a balancing of the interests
involved, where the actual require-
ments were weighed against the signi-
ficance of wearing a head covering for
the person who wishes to do so. In its
evaluation, the Board of Appeals pla-
ced significant weight on the fact that
it was possible to find practical soluti-
ons which took into account aesthe-
tic considerations as well as security
issues and practical considerations. In
addition, it was stressed that the head
covering is very important for Mus-
lim women, and a parallel was drawn
with so-called "'non-negotiable religi-
ous symbols'. In conclusion, it was
mentioned that Oslo Plaza has since
changed its routines, and now allows
Muslim women to use religious head
coverings while at work.

Case 2001/252 Head covering as

a security risk for watchmen

A woman lodged an enquiry with
SMED because she had been called in
for an interview at a large security
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company after she had completed a
watchman course. The woman was
informed that her interview had gone
well, but that it would be difficult to
hire a person who used a headscarf. In
an email, the person who had intervi-
ewed the applicant stated that it was
not currently possible to use a
veil/head covering with the company-
's uniform. SMED took up the case
with the employer. A negotiating
meeting was held, at which the
employer maintained that the use of a
head covering would constitute a
security risk, attract unwelcome atten-
tion and make it more difficult for the
watchman to hear and observe.
SMED decided to send the case
to the Norwegian Labour Inspection
Authority, second district, to obtain
an opinion. The Authority stressed
that in cases of this nature it is quali-
fied only to offer guidance to the
parties involved. The Norwegian
Labour Inspection Authority's opi-
nion is of general interest. The Aut-
hority emphasised that if a prohibiti-
on against religious head coverings is
to be just, the head covering must
create a particular security or health
risk. The Norwegian Labour Inspec-
tion Authority stressed further that:

"In the context of the information
we have about this industry, howe-
ver, we do not believe that there are
such special requirements for secu-
rity and health that there are justi-
fiable grounds for prohibiting reli-
gious head coverings. The material
and style of the head covering can
be chosen in such a way that they
do not result in reduced security
either for a receptionist or a watch-
man, while preserving the religious
purpose of the head covering".

Although SMED informed the
employer of both the decision of the
Board of Appeals and the general opi-
nion from the Norwegian Labour
Inspection Authority, the security
company chose not to change its posi-
tion. The woman wanted to close the
case, S0 SMED had no basis for pur-
suing the case further, although we are
of the opinion that in this instance
the security company was in breach of
both the Working Environment Act
(Section 55 A) and the Gender Equa-
lity Act (Section 4, Paragraph 2, c.f.
Section 3, Paragraph 2).

Case 03/273 Regulations on
uniforms including a prohibition
against head coverings for
employees at A-Mgbler AS

A Muslim woman lodged an enquiry
with SMED because she had been
denied permission to perform her job
in accordance with her contract after
having decided to start wearing a
headscarf. The employer referred to
the regulations on uniforms, which
did not permit the use of any form of
head covering, c.f. the formulation

"No head coverings allowed"

The case as SMED received it raised
several legal issues. First, there was the
issue of the extent to which the regula-
tions on uniforms were in breach of
the prohibition on discrimination in
the Gender Equality Act, or the prohi-
bition on discrimination in Section 55
A, new Chapter X A of the Working
Environment Act. Second, there was
the issue of the extent to which the
suspension/dismissal of the woman
was a form of illegal discrimination, in
breach of the Working Environment
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Act or the Gender Equality Act.

Third, there was the issue of the extent

to which the employer's actions were

in breach of the regulations on protec-

tion against unfair dismissal in the
Working Environment Act.

On behalf of the woman, SMED
presented the case to the Gender Eg-
uality Ombud. The Gender Equality
Ombud gave an opinion on the case,
first establishing that a neutral prohi-
bition against the use of head cove-
rings constituted an instance of indi-

rect differential treatment, c.f. Section
3, Paragraph 3 of the Gender Equality
Act, because the prohibition primarily

affected Muslim women. The issue

was whether this differential treatment

was legal because the means which
were chosen were suitable, necessary

and not a disproportionate interventi-

on in relation to the said purpose, c.f.
Section 3, Paragraph 4 of the Gender
Equality Act. The Gender Equality
Ombud stated, inter alia, that:

"The purpose of having a general
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health of the employees. However, if
the purpose is solely to achieve the
equal treatment of employees, the
recognition effect and a uniformity
of appearance, in my opinion pro-
hibiting head coverings constitutes a
disproportionate intervention in the
affairs of the women who are affec-
ted, so long as the head covering is a
part of their personal integrity.

In addition, [the employer] has
argued for the need to be value neu-
tral. The Ombud remains open to
the possibility that in certain instan-
ces this may be a relevant argument
for lawfully operating with a prohi-
bition against head coverings in the
workplace. In this case, a precondi-
tion must be that the work which is
carried out in the workplace concer-
ned is characterised by a particular
need to signify value neutrality. This
is not unthinkable, for example in
the case of certain volunteer organi-
sations. However, the Ombud consi-
ders that the work which is carried

dress code is to ensure that employees
are easily recognisable and display a
uniformity of appearance. In my
opinion, this purpose is both under-
standable and fair. The issue, howe-
ver, is whether a regulation which
prohibits head coverings in particu-
lar, is suitable, necessary and not a
disproportionate intervention in
relation to the said purpose.

Health and security considerations
may constitute fair grounds for
denying permission to use particu-
lar items of clothing. In such cases,
a prohibition would be necessary
and not a disproportionate inter-
vention in relation to the said pur-
pose, namely to secure the life and

out [at the employer] is not characte-
rised by such a need".

On this basis, the Gender Equality
Ombud established that these regula-
tions on uniforms were in breach of
the Gender Equality Act, and reque-
sted that the woman be allowed to
use a head covering while at work.
The employer and the woman came
to an agreement and entered into a
settlement which ended the dispute.

04/12 Prohibition against the use of
head coverings for cleaning staff at a
hotel

A woman lodged an enquiry with
SMED because she had been infor-
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med, during an interview for a positi-
on as an additional cleaning assistant
at a hotel, that it was a requirement
that she not use a head covering at
work. The woman was to clean and
prepare rooms for new guests.

SMED contacted the hotel first,
and explained that the hotel’s practi-
ces were apparently in breach of the
law. We referred to the regulations in
both the Working Environment Act
and the Gender Equality Act, as well
as the relevant decisions and opini-
ons in this area. As we did not recei-
ve any response from the hotel, we
informed the hotel that the case
would be presented to the Gender
Equality Ombud unless we received
a swift response and explanation.
After this the hotel chose to apologi-
se for the case, and informed us that:

"After further consideration

we have now chosen to accept head
coverings, when these are used for
religious reasons”.

What, then, is the current situation
concerning the use of religious head
coverings? In our experience, most
employers — working together with
the employee(s) in question — manage
to find practical solutions which take
into account both the enterprise's and
the employee's needs. We have evi-
dence indicating that hospitals, opera-
ting rooms and the military manage
to find good, practical solutions
which take into account the need for
uniforms, hygiene and security.

Of the cases discussed above, three
of the enquiries concern service or
customer service. In these cases, the
conflict was resolved, and the
employee was allowed to use a head-
scarf. We believe it is reasonably clear

that a case must be quite extreme
before the uniform-related considera-
tions take priority over the employe-
e's need to use a headscarf. Based on
our evaluation, none of these three
cases allow for any significant degree
of doubt; the employers' arguments
against the use of the headscarf did
not weigh sufficiently heavily.

Concerning the security conside-
rations raised, we harbour deep
doubts about the argumentation
presented by the security company
in question. It is without doubt pos-
sible to arrange for a head covering
which does not constitute a security
risk while on duty. However, this
issue was not clarified.

As an illustration of the possibiliti-
es which exist for making arrange-
ments for the use of head coverings, it
should be noted that the Metropoli-
tan Police in London have designed
their own head covering for Muslim
police officers, so that these can both
serve in the police and simultaneous-
ly wear a religious head covering. It is
unclear whether employees in all
departments are permitted to wear
the headscarf, but it is certain that if
nothing else, Muslim women can at
least serve in some departments while
wearing a religious head covering. It
is difficult to see how the tasks which
a watchman performs would dictate a
different outcome.

Judgment Leyla Sahin v. Turkey

In light of the debate on the prohibi-
tion against the use of the headscarf,
it is interesting to look more closely
at the grounds on which the decision
of the Strasbourg court in the case
Leyla Sahin v. Turkey was based. As
mentioned above, the case concerned
a prohibition against the use of head-
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The Metropolitan Police in London have
designed their own head covering for female
Muslim police officers.

14) See e.g. Walid Al-Kubaisi in the Norwegian
newspaper Dagbladet, 19 January 2004:
"A veil is a uniform!* [Slar er uniform!].
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scarves in universities and colleges,
but is also of some interest in the
context of the debate on the use of
the headscarf in the workplace.

Leyla Sahin came from a traditio-
nal Muslim family, whose members
considered it to be a religious duty
to wear the headscarf. As a fifth-year
medical student at the University of
Istanbul, she was denied entry to
courses and examinations on the
grounds that she was in breach of
regulations prohibiting the use of
the headscarf. A disciplinary case
was brought against Leyla, and she
was suspended. Leyla completed her
studies at the University of Vienna.

The court first considered the issue
of whether an interference with the
applicant’s right to manifest her religi-
on had occurred. This is an important
question of principle precisely because
it has been alleged that the headscarf
is more a political and cultural symbol
than a religious duty for Muslim wo-
men*. On this issue, the court stated:

"The applicant said that, by wea-
ring the headscarf, she was obeying
a religious precept and thereby
manifesting her desire to comply
strictly with the duties imposed by
the Islamic faith. Accordingly, her
decision to wear the headscarf may
be regarded as motivated or inspi-
red by a religion or belief and, wit-
hout deciding whether such decisi-
ons are in every case taken to fulfil
a religious duty, the Court proceeds
on the assumption that the regula-
tions in issue, which placed restric-
tions of place and manner on the
right to wear the Islamic headscarf
in universities, constituted an
interference with the applicant’s
right to manifest her religion".
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It is important to note that the court
uses as the point of departure the
fact that for this woman, the use of
the headscarf was motivated by reli-
gious conviction, and that the legal
prohibition therefore constituted an
interference with Leyla’s religious
practice. It should also be noted that
the court does not take as its point
of departure the fact that the use of
the headscarf is always religiously
motivated. Because the use of the
headscarf — if not for all then at least
for some Muslim women — is an
aspect of religious practice, the issue
of the legal prohibition must be eva-
luated as a question of interference in
the right to manifest one's religion.

It should also be noted that the
court states that in democratic states
where several religions are practised
simultaneously, it may be necessary to
restrict the right to manifest one’'s reli-
gion in order to secure freedom of
belief. In this case, the court places
significant emphasis on the point that
the Turkish constitution is intended
to uphold the principle of secularism:

"... the principle of secularism in
Turkey is undoubtedly one of the
fundamental principles of the state,
which are in harmony with the
rule of law and respect for human
rights (Refah Partisi and Others,
cited above, Section 93). Ina
country like Turkey, where the great
majority of the population belong
to a particular religion, measures
taken in universities to prevent cer-
tain fundamentalist religious
movements from exerting pressure
on students who do not practise
that religion or on those who
belong to another religion may be
justified under Article 9 Section 2
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15) Grete Brochmann, Tordis Borchgrevink and
Jon Rogstad, Sand in the machinery: power
and democracy in multi-cultural Norway
[Sand i maskineriet, Makt og demokrati i det
flerkulturelle Norge], 2002.

16) See ‘Power in the multi-cultural workplace’
[Makt i det flerkulturelle arbeidslivet]
by Jon Rogstad, p. 85ff.

17) See page 92.
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of the Convention. In that context,
secular universities may regulate
manifestation of the rites and sym-
bols of the said religion by imposing
restrictions as to the place and
manner of such manifestation with
the aim of ensuring peaceful co-exi-
stence between students of various
faiths and thus protecting public
order and the beliefs of others".

The situation in Turkey is in no way
transferable to Norway. In Norway
we have a Lutheran Christian state
religion rather than a constitutionally
enshrined principle of secularism. We
also do not have an active and threa-
tening fundamentalist political move-
ment with real political power, alt-
hough there are groups which have as
their goal the undermining of demo-
cracy and the parliamentary system.

Nonetheless, SMED would like to
emphasise that in the event that Mus-
lim women and children who do not
wish to wear the headscarf are coer-
ced into doing so by some within the
Muslim community, the issue of pro-
hibiting the headscarf as a means of
protecting the rights of others may
also come to a head in Norway. The
right to wear the headscarf in Norway
will in many ways depend upon the
extent to which Muslim believers also
respect women who choose not to
wear the headscarf. An open discussi-
on in the Muslim community of the
right not to wear the headscarf, will
therefore be important.

Other aspects of the manifestation
of religion in the workplace

One of the contributions to the Nor-
wegian Study of Power and Democra-
¢y [Maktutredningen] was the book
Sand in the machinery, Power and

democracy in multi-cultural Norway*°.
In the article "Power in the multi-
cultural workplace’, the following
hypothesis is presented at the
outset: "The more heterogeneous
the pool of employees in a company,
the more power the employer has™",
An attempt is made to support the
hypothesis with the argument that in
ethnically heterogeneous workplace
communities, employees will not have
interests which coincide to the same
extent as would be the case in more
homogeneous communities. The aut-
hor argues that the ethnic minorities
questioned under the auspices of the
study were less concerned with equali-
ty than with the right to be different:

"The need to be different from the
majority included everything from
having their own food in the cante-
en, prayer rooms and language
courses, to the opportunity to take
long holidays in order to be able to
visit their families in their home
countries™™.

An approach which considers minori-
ties' focus on the right to be different
to be a problem, is an exciting one in
the context of the discussion about a
homogeneous Norwegian workplace
culture. However, in SMED's experi-
ence, employees from ethnic and reli-
gious minority backgrounds have ma-
ny interests which coincide with those
of ethnic Norwegian employees: inter-
ests in work, salary, development of
further qualifications and achieving a
practicable balance between work and
free time, as well as interests in hold-
ing on to one’s job and in career deve-
lopment. The majority of the cases we
receive also concern discrimination in
connection with these interests.
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SMED also receives enquiries
which typically concern the manife-
station of religion by those who are in
a minority due to their beliefs, e.g. the
right not to work on non-Christian
holidays, halal food in the canteen,
prayer rooms and permission to pray
during working hours, and religious
symbols and articles of clothing.
However, SMED would like to warn
against using this type of enquiry as
an indicator of divergent interests in
connection with the value of work.
This will unjustly contribute to a rein-
forcement of the attitude that ethnic
and religious minorities are less quali-
fied and motivated to work.

Such situations can be particularly
difficult for young people, who have
never seen religion and religious prac-
tice as a barrier, and who are confron-
ted with attitudes which they did not
believe existed. SMED was contacted
by a young Sikh who was applying for
an apprenticeship, and who had been
informed that he would have to
remove his turban and beard in order
to receive an offer. Another enquiry
came from a young woman who wore
the headscarf and was to be placed
out in a work experience programme.
However, the enterprise did not want
women who wore headscarves, and
Aetat accepted the employer's expla-
nation, because the employer general-
ly took in so many young people from
immigrant backgrounds. As indicated
above, Chapter X A does not cover
apprentices and individuals placed on
work experience programme, and in
principle there is no legal basis for
pursuing the case any further.

Another important question
which we often answer is the issue of
the right not to work on non-Chris-
tian holidays. It is fundamental for
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believers to be able to celebrate reli-
gious holidays, and not everyone is
aware of the various aspects of the
right not to work on non-Christian
religious holidays:

Case 04/247 Right not to work on
religious holidays

The principle of freedom of religion
is established in Section 2 Paragraph
1 of the Constitution. However, from
this principle it is not possible to
determine the extent to which an
employee has the right not to work in
connection with Muslim holidays. In
the Holidays and Holiday Rest Act of
6 October 1994, Section 2 lists Nor-
way's official holidays. Those who
belong to a community of believers
outside the Norwegian Church, or
profess a non-Christian religion, have
the right to take two days of holiday
in connection with religious holidays
in their own religion. This is in accor-
dance with Section 27 a of the Com-
munities of Believers and Related Mat-
ters Act of 13/06/69.

In order to be allowed the holiday,
the employee must give notice to the
employer at least 14 days in advance.
The employer is not permitted to
demand 'proof" that an employee
professes a religion before allowing
him/her to take the holiday. As far as
salary is concerned, the employee
must work these two days at a later
point in time. The point in time is to
be agreed with the employer. The
hours of work that are made up can-
not be considered as overtime, even if
the holidays are made up during a
period of time for which the right to
overtime pay would otherwise be in
effect. Section 45 No. 3 of the Wor-
king Environment Act gives the
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employee the right to work on Sun-
days and holidays to make up the free
days which the employee concerned
has taken in connection with his/her
religion’s holidays, without applying
for special permission to do so.

Communities of Believers and Related
Matters Act, Chapter Il a. Right not
to work on religious holidays, Section
27 a:

"Those who do not belong to the
Norwegian Church have the right
not to participate in work, school,
service and related activities for up
to two days every year in connecti-
on with their religion's holidays.

The employer has the right to
request that the employee make up
these days at a later time. After
conducting discussions in advance
with the employee, the employer sets
the time at which the days shall be
made up.

An employee who wishes to make
use of this right to holidays, must
give notice to his/her employer no
later than 14 days in advance.

In the event that the religion of the
individual concerned celebrates
more than two religious holidays
per year, and that these fall outside
the holidays which are otherwise in
effect in this country, the individu-
al concerned can choose to use two
of the holiday days, to which he/she
has a right, as religious holidays.

The hours of work that are made
up for holidays taken in connection
with this paragraph are not coun-
ted as overtime, even in the event

that the amount of time worked
exceeds the number of hours set in
the Act Relating to Worker Protec-
tion and Working Environment,
Act No. 4 of 4 February 1977, c.f.
Section 46 and Section 47",

Case 01/271 Prayer rooms and pray-
er during working hours

SMED received an enquiry from
AOF Telemark about the issue of
employees' right to pray during wor-
king hours. The background for the
enquiry was that one individual had
originally been given permission to
pray during working hours, but that
the employer had withdrawn the
permission because the employer felt
that this was too dominating an acti-
vity for the workplace. For the
employee, it was important to be
able to continue to pray.

The employment contract, the
collective agreement, and the Wor-
king Environment Act form the
basis for the employee's rights and
duties. These documents stipulate
that working hours are fixed, with
free time given in connection with
lunch. The employee must be at the
employer’s disposal during working
hours; thus, in general the employee
cannot demand to be allowed to
pray during working hours. Howe-
ver, the employee has the right to
pray during the lunch break. During
the lunch break, the employee is not
at the employer's disposal.

In principle, this should have been
an issue which was addressed in con-
nection with the signing of the
employment contract. SMED under-
stands that this may not be so easy,
but believes that it is possible to reach
agreements, e.g. on having a slightly
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shorter lunch break, where this is fea-
sible, in order to be permitted to pray
at another time during the course of
the day. In some types of employ-
ment this is not possible, and for
employees who strictly practise religi-
ous rules on prayer, this will present a
real problem and also perhaps a barri-
er to performing work pursuant to
the employment contract.

If an employer makes arrange-
ments to facilitate the manifestation
of religion or belief during working
hours, these arrangements are gover-
ned by the principle of non-discri-
mination. This means, for example,
that the right to prayer must be tre-
ated on an equal footing with other
activities of a private character which
the employer accepts. Employees do
not have the right to a prayer room,
but if a room is made available for
other activities, it must also be pos-
sible to use this as a prayer room, to
the extent that this is compatible
with other activities.

SMED believes that this is an
issue which the labour unions
should put on their agenda. It affects
an increasing number of employees,
in that there are employees who
pray, engage in yoga and meditate
during working hours, and that this
is an important aspect of the plurali-
ty of religions and beliefs which is
today a reality.

Vegetarian, Kosher or Halal food

in the canteen?

SMED is frequently asked about
whether religious minorities can
demand specially prepared food in
an organisation's canteen. In the
event that the canteen is a voluntary
option, and the employees pay for
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their own food, the issue is less pres-
sing. However, this may be somew-
hat different in the event that the
service is obligatory, either formally,
or in practice, in that the canteen is
subsidised and money is deducted
from all employees' salaries to pay
for the service.

Many canteens are very conscious
about ensuring that the food which
is offered is adapted to an ethnically
and religiously heterogeneous custo-
mer group. For example, the cante-
ens at the University of Oslo offer
both a good vegetarian option and a
halal option. However, the issue of
the extent to which an employer has
a duty to adapt the menu in an orga-
nisation’s canteen has not yet been
clarified.

The art of getting a job...

The key to welfare and equal worth?
A permanent job provides a degree
of financial independence and grea-
ter energy levels, which are of bene-
fit in activities with family and fri-
ends, in social life and in self-realisa-
tion. The '‘Back to Work Policy' has
much to offer, even though it also
has a negative side. As mentioned in
the introduction, this policy does
not address the issue of how the wel-
fare state should deal with individu-
als who do not manage to participa-
te in the labour market.

SMED does not believe that the
key to well-being consists exclusively
in obtaining employment. It is all
too well-documented that ethnic
minorities are over-represented in
temporary positions and certain
low-paying sectors for that to be the
case. In addition, we know that
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many people from immigrant back-
grounds have qualifications which
are not being used and/or which are
not in demand. It should also be
emphasised that there is not necessa-
rily a connection between establis-
hing oneself in the job market and
gaining access to those networks and
communities of colleagues in which
the majority of the population parti-
cipates. Participating in the labour
market on an equal footing involves
significantly more than just obtai-
ning employment. Nonetheless,
obtaining employment is the first
step along the way.

Since the Centre's inception,
SMED has received many enquiries
from people who, for various
reasons, have not been properly con-
sidered for positions for which they
believe themselves to be qualified.
This includes individuals with hig-
her education qualifications who
have applied for several hundred
jobs without being called in for a
single interview, or people who have
been called in for an interview where

they were asked questions that did
not have anything to do with their
qualifications for the job. Many
experience this as being deeply
unfair, and for some this becomes so
difficult that they fall physically or
psychologically ill.

It is symbolically very significant
that a parliamentary majority linked
financial penalties to breaches of the
prohibition against discrimination
in the Working Environment Act, in
the form of compensatory reparati-
on for non-financial losses. Discri-
mination can be somewhat impreci-
sely defined as being the opposite of
being evaluated on the basis of one's
formal and actual qualifications,
and/or being ridiculed or met with
negative prejudices or stereotypes.

Overview of SMED's cases on discri-
mination in hiring

SMED frequently receives enquiries
on discrimination in hiring, and,
based on our overall statistics, this is
the area in which we receive the
most enquiries:

Employment cases,
by area and case year

2000 2001 2002 2003 Total

Job placement 1 3 2 3 0 9
Hiring 9 10 17 20 19 75
Harassment 7 16 12 17 8 60
Unfair dismissal 8 19 16 20 4 67
Non-payment of compensation 4 16 6 3 3 32
Temporary agencies 0 1 0 1 0 2
Promotion 8 2 3 0 0 13
Reprisals 3 4 0 1 0 8
Illegal temporary contract 5 1 2 0 2 10
Other 0 0 14 1 2 17
Total 45 72 72 66 38 293

The table indicates that there is significant variation among workplace related cases, but over time SMED
has received the most enquiries on cases concerning hiring, harassment and unfair dismissal.
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Hiring process cases by public or private sector
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SMED has received more cases
concerning employers in the private
sector than in the public sector. We
can see that even allowing for this
difference, there are a relatively high
number of cases concerning harass-
ment in the public sector, and a high
number of cases concerning unfair
dismissal and non-payment of com-
pensation in the private sector.

Our statistics say little about the
extent of ethnic discrimination in
hiring, but they do provide some
evidence of the breadth of experien-
ce contained in our materials. We
receive enquiries from all sectors,
from both women and men and
from both the private and public
sectors. There is no doubt that some
of these cases are not instances of
discrimination, but rather legitimate
differential treatment. There is also
no doubt that some of these cases
are highly relevant for discussion
from a discrimination perspective.

The purpose of this section is pri-
marily to provide information on the
variety of discrimination-related situ-
ations which may arise, and to offer
some starting points for discussions
on the boundaries between legitimate
and illegitimate differential treat-
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Hiring process cases by gender

Female 30%

Male 70%

ment. Because SMED is not qualified
to adopt resolutions in cases on dis-
criminations, our contribution con-
sists of providing opinions on the
demarcation of boundaries.

Can't find a job...

SMED frequently comes in contact
with people who are not called in for
interviews despite the fact that they
speak Norwegian well, have higher
education qualifications and submit
good applications. In some cases,
these are individuals educated in
Norway, who are the last ones to
graduate, and who find themselves
without a suitable job offer. Other
cases concern individuals — both
young and old — with education
acquired elsewhere.

It is not the case, however, that
SMED believes that all rejections of
applications from individuals from
minority backgrounds can be ascri-
bed to discrimination. In a situation
where several applicants are compe-
ting against one another, it is clear
that the employer has to make a
choice. We choose, nonetheless, to
include this category of cases becau-
se in our opinion it illustrates the
reality which many job-seekers from
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minority backgrounds face: they
have to submit more applications,
they are invited to interviews less
frequently and they are asked diffe-
rent questions during the interview
itself. It is often difficult to point to
an individual act which is discrimi-
natory, but we see significant diffe-
rences in outcomes nonetheless.

Case 01/259 Technical flight
engineer

Walid was educated as a technical
flight engineer, and finished 8 years
ago. Walid has applied for a large
number of open engineer positions,
but without success, and in the
meantime has participated in work
experience programme and worked
in a shop. Walid contacted SMED
because he has not been able to find
work recently.

Case 02/83 Chemical engineer
Mesut was educated as a chemical
engineer in Norway, and also has a
higher education qualification from
university. Mesut speaks Norwegian
well, and has submitted several hun-
dred applications. Mesut himself
believes that his conservative religi-
ous practice is the reason he is not
being offered a job. To earn money
to support himself and his family, he
works as a taxi driver. During one of
the interviews he was invited to, he
was explicitly asked about whether
he was in contact with the authoriti-
es in his home country, and whether
he would be able to work with a
female boss.

Case 02/114 Ph.D. from

a Norwegian university

Angel is a naturalised Norwegian citi-
zen, has a Ph.D. from a Norwegian
university, speaks fluent Norwegian
and has worked in Noorway since the
1980s. Angel has been unemployed
since 2000, has applied for approxi-
mately 600 jobs, and has been invited
to 5 interviews. During one interview
it was implied that the employer
would need to consider obtaining a
security clearance for him, although
there was no basis for such a clearan-
ce. He has considered changing his
name so that he sounds more "Norwe-
gian'. As a result of the difficult situa-
tion, Angel has personal problems.

SMED has no legal means available
for helping despairing individuals
obtain employment. In such situati-
ons, we offer advice and guidance
about rights in accordance with the
Working Environment Act and the
Administration Act, and about the
help available e.g. via Aetat. In SME-
D's experience, many of those who
come to us are strongly motivated to
work, but they do not manage to
obtain employment despite having
extremely good qualifications and
relevant work experience.

That a job-seeker has received an
enormous number of rejections, is
not of course equivalent to saying
that discrimination has occurred in
connection with a particular applica-
tion. SMED believes, nonetheless,
that these cases document the argu-
ment that individuals from minority
backgrounds may have disproportio-
nately large problems in establishing
themselves in the labour market.
SMED considers this to be a form of
structural discrimination.
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Security clearance and citizenship

Case 01/345 Security clearances for
canteen workers at the police station?
Eva works as a temporary worker at a
hotel, and is trying to get a permanent
job. Eva found an announcement for
a permanent position as a canteen
worker at a private canteen company
which was advertising for staff for the
main Oslo police station. However,
the advertisement stated that appli-
cants must be Norwegian citizens and
have a good command of spoken and
written Norwegian.

SMED pointed out that the citi-
zenship requirement was highly unli-
kely to be lawful, but the company
responded by saying that this was
necessary because employees in police
canteens were required to have a secu-
rity clearance, and that Norwegian
citizenship was therefore necessary.
However, when contacted by SMED,
the employee responsible for security
in the Oslo police district denied that
citizenship was a prerequisite for obtai-
ning a security clearance in connection
with working in a police canteen.

SMED again contacted the com-
pany and requested that the position
be advertised again. The company
acknowledged that the citizenship
requirement had been incorrect, but
felt that a new advertisement was
unnecessary since 75% of the origi-
nal applicants were of foreign origin.
However, in advertising future posi-
tions the company intends to more
closely examine the requirements in
connection with obtaining security
clearance in each instance. The Nor-
wegian language requirement will
also be more closely examined in
each instance.
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Case 03/164 Requirement of
Schengen country citizenship for
employment with the police/Norwe-
gian Directorate of Immigration (UDI)
Monique applied for positions with
both the asylum department within
UDI and the foreign citizens section
of the Oslo police district. In both
cases, she received rejections which
referred to the order from the National
Criminal Investigation Service in Nor-
way (KRIPOS) on access to the
Schengen Information System (SIS),
stating that citizens from countries not
participating in the Schengen co-ope-
ration system may not be given access
to SIS in their work. As a result of this,
a practice has been established both in
the foreign citizens section of the poli-
ce and at UDI which means that it is
impossible for citizens from countries
outside the Schengen Agreement to be
employed in the aforementioned
departments, i.e. an occupational ban.

SMED has appealed the case to
the Parliamentary Ombudsman for
Public Administration, because we
believe it raises central questions in
connection with the selection of met-
hods and approaches for diminishing
the disadvantages for foreign citizens
when it comes to access to sensitive
information. The following issue has
been raised with the Ombudsman:

The usual system for security clea-
rance allows non-Norwegian citizens
to have access to sensitive information
if it is necessary for their work and the
individual in question has received a
security clearance. In the case of the
order on access to SIS, this statutory
system has been set aside; in this
instance it is not possible for third-
country citizens to be cleared.

SMED has also raised the issue of
whether the order contains an accura-
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te implementation of the obligations
Norway has incurred through the
international agreements in question.
The Schengen Agreement does not
mention third-country citizens, sta-
ting only that those to whom access to
SIS is granted must first receive securi-
ty clearance, and that this applies to
both Norwegian and foreign citizens.

The system of providing security clea-
rance to individuals for certain positi-
ons is based on the concept that the
state has both a right and a duty to
counteract threats to the country’s
security and to protect other funda-
mental national security interests.
Due process protection for individuals
is provided through the Security Act
and statutory instruments and provi-
sions connected to the law.

For foreign citizens — and naturali-
sed citizens — the security clearance
system constitutes a real barrier to
access to certain positions. Section 22
of the Security Act stipulates that
foreign citizens shall 'normally’ not
be given a security clearance, i.e.
access to sensitive information, and
this sometimes leads to a de facto
occupational ban. On page 11 of the
Proposition to the Odelsting No. 49
(1996-1997), it was however stressed
that Section 22 of the Security Act
was not meant to create unintended
barriers to the appointment of immi-
grants in the public sector and/or for
the appointment of foreign citizens who
do not require security clearance or
where it is unproblematic on security
grounds to allow them to be employed.

The discussion on the need for an
expansion of the security clearance
scheme was renewed in 2003 in con-
nection with the delivery of a report
on preventive security for potential

terrorist targets by a committee esta-
blished by the Ministry of Defence.
The proposal implies that it will be
necessary to expand the security clea-
rance scheme because terrorism and
sabotage may affect critical civilian
targets such as the electricity supply,
water resources and energy and other
infrastructure. SMED is not qualified
to evaluate the risk of terror attacks
on such targets. However, we believe
that in parallel with an expansion of
the scope of application of the Securi-
ty Act, an evaluation should be con-
ducted to ensure that foreign citizens
who do not pose a security risk recei-
ve access on an equal footing to posi-
tions for which they are qualified.

In this context, an important con-
tribution is the report "The boundary
area between due process protection
and personnel security', written by a
committee established by the Minis-
try of Defence. The proposals would
strengthen due process protection for
foreign citizens, which is very impor-
tant if the area of the application of
the law is to be expanded. In addition,
it is a prerequisite that foreign citizens
must be able to receive security clea-
rance after an individual evaluation.
SMED has given its opinion on the
proposal, and in general holds that
this measure would be positive for
foreign and naturalised citizens.

Language requirements, nationality

Case 03/116 Requirement to be a
native speaker of Norwegian with
good English skills

SMED received an enquiry from a
woman who took issue with a finan-
cing company's advertisement for an
employee for a position as an underw-
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riting assistant, which included the
requirement phrased as follows:

"Native speaker Norwegian and
good English"

SMED contacted the company and
pointed out that it was unnecessary
to set a requirement for "native spea-
ker Norwegian", encouraged the
company to re-evaluate the require-
ments, and suggested that this phra-
se could be replaced with a formula-
tion such as "fluent written (and
spoken)". This would signal that
individuals who were native speakers
of other languages, but clearly had
good written and spoken communi-
cation skills, could apply for the
position. The company withdrew
the job advertisement to comply
with SMED's criticism, but explai-
ned that the reason behind the for-
mulation was that they wanted

"someone who spoke fluent Norwe-
gian, without regard to place of
birth or first language".

Case 03/50 Waiters of Scandinavian
origin

SMED received an enquiry from

a man who took issue with a job
advertisement on Aetat's website
www.aetat.no, where a restaurant
sought only waiters of Scandinavian
origin:

"Other Scandinavians over 20
years old are encouraged to apply!"

SMED took up the case with both
Aetat and the employer. Aetat apolo-
gised for the fact that the advertise-
ment had even been included in
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their job placement service, and the
employer explained that the adverti-
sement had not been intended to
exclude individuals of other ethnic
origins. The thought was primarily
that individuals must be able to
speak a language which the restau-
rants' guests would understand.

Case 04/05 Forklift driver with per-
fect spoken and written Norwegian
SMED received an enquiry from an
institution which offers further educa-
tion for adults, and which frequently
attempts to arrange work experience
places as part of its language instructi-
on service. In connection with this,
the consultant and the job-seeker had
come across a position advertised for a
forklift driver. The issue was with the
language requirement:

"perfect Norwegian, written and
spoken™.

SMED took up the case with the
agency which was recruiting for the
position, and said that this language
requirement was most likely neither
necessary nor legal. The agency
referred to the responsibility of the
employer.

Case 01/332 Bad experiences with
foreigners

SMED was contacted by Ali, who
works in the refugee agency of a
municipality in the east of Norway.
Ali's job consists, among other duti-
es, of finding work experience places
and subsequently jobs for newly
arrived refugees. He contacted a
company which sought cleaning
staff, but received the response that:



Chapter 3

52 Moving towards better protection 2003

"We've had bad experiences with
foreigners, we want to employ a
Norwegian woman here".

SMED informed Ali that this was ille-
gal, and that the employer was requi-
red to evaluate job-seekers based on
their formal and actual qualifications.

Case 03/133 African origin a
problem for patients...

An agent was attempting to place two
young African job-seekers in positions
at a public nursing home. During the
conversation with the nursing home,
it was stated that the job-seekers "had
very dark skin™, and it was communi-
cated that the residents' negative reac-
tions to this made it unlikely that the
two would be offered employment.
SMED asked for clarification of this
from the nursing home.

The nursing home explained that
highly unusual conditions were in
effect in the units which needed tem-
porary summer help:

People in these units suffer from a
type of dementia which results in
significant mental changes, and
have great difficulty in understan-
ding communication and their sur-
roundings, in particular people
from other cultures with non-white
skin. ... They may react by hitting,
biting, spitting, scratching and
uttering verbal abuse.

The nursing home also stressed that
it was in general prepared to include
individuals from minority back-
grounds, and that this was done
independently of skin colour or cul-
tural background. The nursing
home emphasised that it was desi-
rable to protect individuals from

minority backgrounds from certain
groups of residents.

Qualifications in written and spoken
Norwegian are often necessary for
completing the work-related tasks
connected with a position. Language
requirements will disqualify applicants
with insufficient knowledge of Nor-
wegian. The challenge lies in drawing
the line between appropriate and inap-
propriate language requirements.

In some cases, a language require-
ment is a disguised indication that an
employer would like to hire an indivi-
dual of ethnic Norwegian, Western or
Scandinavian origin, c.f. the example
on waiters of Scandinavian origin.
SMED believes that advertising for a
forklift driver with perfect spoken and
written Noorwegian suggests that there
is a desire to disqualify a group of app-
licants far beyond those who would be
disqualified by the actual language re-
quirements for a forklift driver in his/
her work. In this case, perhaps the em-
ployer could just as well have expressed
this as clearly as did the cleaning com-
pany who advertised for a "Norwegian
woman'? However, we seldom see this
type of preference communicated
explicitly.It is much more common to
see preferences hidden behind referen-
ces to language requirements, religion
(discussed below), or by simply not
inviting an individual in for an inter-
view, c.f. "Can’t find a job', above.

In other cases we observe employ-
ers using formulations which might
indicate a wish to exclude individuals
whose native language is not Norwe-
gian, c.f. the example about the
underwriting assistant, but where it is
subsequently clarified that there was
another consideration in operation.
SMED is not qualified to evaluate the
extent to which all applicants undergo
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an evaluation on an equal basis in
such cases. However, in the meantime
there is no doubt that certain job-see-
kers may have decided not to submit
applications, and this is unfortunate.
To make a prohibition against unjust
differential treatment more effective
in such cases, it is important that the
employer be required to rectify the
situation, typically by re-advertising
the position with appropriate qualifi-
cation requirements.

In certain cases, we have observed
that the issues of language require-
ments and national or ethnic origin
raise other, more complex questions.
Here we are referring in particular to
the nursing home case. Do the resi-
dents of a nursing home, who are
100% dependent on their caregivers,
have the right to influence decisions as
to who shall provide care or other
medical assistance? What if it is the
state which covers the expenses incur-
red in connection with staying in the
institution — does this alter the situati-
on from one in which the patient pays
for his or her own expenses in a priva-
te institution? Should an institution
exclude certain job-seekers because the
institution believes that the working
environment would place too much
of a strain on the job-seeker, given the
racist or otherwise unacceptable atti-
tudes of some of the residents?

SMED does not think that there
are easy answers to these questions,
but we believe that it is indisputable
that the leadership of the institution
is obligated to attempt to resolve the
problem without excluding indivi-
duals whom the residents will typi-
cally dislike. In SMED's opinion,
there is no obvious answer as to
whether or not the requirements in
this case were justified, and it
remains an unresolved issue.

The Workplace

Religion

Case 02/110 Religion as grounds
for rejection

Sara has lived in Norway for many
years, has a Norwegian nursing
qualification and has been employed
for a long time in the public sector.
Sara needed a supplementary job,
and applied therefore for a position
as a nurse at a state-funded faith-
based institution. Sara went for an
informal interview and provided
references, but a short time later she
nonetheless received a rejection let-
ter from the institution, which
included, among other comments,
the following explanation:

"[w]e have thought this through
carefully — and gone back and forth
— but we came to the conclusion
that this would be somewhat diffi-
cult due to differences between ‘our’
—and your — religion™.

Religion was not emphasised as a
requirement for the position in the
job advertisement. The Centre con-
tacted the institution to obtain a more
detailed explanation, and was infor-
med that the institution had chosen
that formulation to shield Sara from
the truth, among other reasons. The
explanation which had been provided
was not the real reason for rejecting
Sara. The rejection was in fact partial-
ly caused by Sara herself, in that it was
felt that she had behaved unpleasantly
during the interview, and also that
they did not want someone to work
an additional shift who already
worked full-time somewhere else, and
that the institution did not want to
reveal some aspects of the security
system protecting the institution.
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Sara brought a case accusing
them of discrimination and deman-
ding compensation. The case was
settled during the main hearing in
the district court, and each side bore
its own costs. The judge in the case
stated explicitly that he/she had dif-
ficulty seeing how it would be pos-
sible to reach a declaratory judgment
that discrimination had occurred.

Case 03/118 Questions on religion
during an interview

Fauzia lodged an enquiry with SMED
because she had been asked questions
on her religion and her thoughts on
religious/cultural questions such as
eating habits etc. by an employer
during an interview. The first questi-
on from the employer was:

"Are you a Muslim?"

Fauzia felt the question invaded her
privacy, and that this influenced her
ability to participate well in the inter-
view. She also felt that the employer
was particularly critical towards appli-
cants of Muslim religious origin, and
that this would imply that the infor-
mation provided counted against her.
On behalf of the woman, SMED
submitted a complaint to the Parlia-
mentary Ombudsman for Public
Administration, recommending that
the case be evaluated. The Parliamen-
tary Ombudsman for Public Admi-
nistration accepted the case for hea-
ring. The Ombudsman stressed the
importance of having public-sector
employers obey the statutory prohibi-
tion against discrimination. The
Ombudsman found that a breach of
the prohibition against asking religi-
ous questions had occurred. The
Ombudsman also considered the

issue of whether a breach of Section
55 A Paragraph 2 had occurred,
found that the questions posed sugge-
sted that the employer took into
account information and opinions on
religious/cultural issues, and that the
burden of proof was therefore on the
university, c.f. Section 55 A Paragraph
5. However, the Ombudsman did not
find any evidence in the written eva-
luation of the applicant's interview to
substantiate the charge that this infor-
mation had been taken into account.
The Ombudsman does not take state-
ments from witness or parties to a
case.

Case 03/150 Finance manager who
identifies with Christian values

A case was referred to SMED by the
Gender Equality Ombud concer-
ning the advertisement of a position
for a finance manager at a company.
The company seeking a finance
manager specialised in placing can-
didates in the fields of finance and
accounting, hence the formulation:

"At ... we specialise in staffing in
the finance and accounting sector,
50 we are always on the lookout for
qualified candidates in this area".

One of the conditions placed on the
candidates was that:

"You must identify with Christian
values”.

SMED has difficulty seeing how this
does not constitute differential treat-
ment on the grounds of religion.
However, it is extremely problematic
that the extent to which this is a so-
called faith-based institution seeking
to hire a finance manager is not made
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clear. There is also the issue of the
extent to which it is relevant to ask
questions about religious conviction
for a position as a finance manager.

SMED considers that in some cases
religion and faith, rather than ethnici-
ty and national origin, are the
grounds on which individuals are
excluded from the labour market
today. SMED considers that no belie-
ver in Norway should be identified
with or be required to defend the
values of extremist movements or
political regimes which work to
undermine democracy and human
rights. Through our work, SMED has
learned of cases in which practicing
Muslims are subjected to harassment
in the workplace, and that questions
on religious conviction become pro-
blematic when the applicant is or
could be considered to be Muslim.

When it comes to cases other than
those on the use of religious head
covering, SMED has some examples
in which an applicant's presumed reli-
gious conviction became an issue. In
the first case discussed, a conflict arose
between the employer and the job-
seeker concerning the real reasons for
the rejection of the candidate. The
case ended with a settlement between
the parties, and as a result SMED has
no basis on which to decide whether
the employer discriminated against
the job-seeker.

The other case discussed above is
also rather unusual, in that it is rare
for job-seekers to receive such direct
questions about their religious con-
victions. The Parliamentary
Ombudsman for Public Administra-
tion upheld an important principle in
this case in determining that when
questions are asked about an appli-
cant's position on religious, cultural

Arbeidsliv

or political affairs, there is a presump-
tion that this information will be
taken into account. This means that
the employer must provide evidence
that discrimination did not occur. In
other words, the Parliamentary
Ombudsman for Public Administra-
tion demarcated the boundaries of
the burden of proof for job-seekers
and employers in discrimination
cases.

Section 54 D No. 4 of the Wor-
king Environment Act allows for the
possibility that faith-based instituti-
ons should be able to ensure that cer-
tain groups of employees in fact pro-
fess the beliefs of the institution.
However, a detailed evaluation must
be made in connection with each
position. SMED believes that the job
advertisement for the finance mana-
ger may be illegal, in part because it is
not stated that the workplace is a
faith-based institution, and in part
because it is doubtful whether a posi-
tion as a finance manager would be
of such a character that it would be
relevant to make a requirement about
"identifying with Christian values".

SMED is satisfied that the
Government has proposed that religi-
on and belief shall be included in the
grounds of discrimination in the law,
but we are sceptical about the retenti-
on of the exception for "internal rela-
tions in a religious community". The
right to freedom of religion and pro-
tection against discrimination are two
fundamental values which should be
secured in parallel, and we do not
believe that excepting internal relati-
ons in a religious community from
the need to conduct an open evaluati-
on of these values is the most effective
means of securing the balance betwe-
en these two fundamental human
rights.
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Changes in housing legislation

Several new statutory provisions pro-
hibiting discrimination in the housing
sector took effect on 1 January 2004.
The legislation prohibits discriminati-
on on the grounds of religious belief,
skin colour, language ability, national
or ethnic origin or sexual orientation,
and covers residential building associ-
ations, housing co-operatives*, condo-
miniums and rental contracts?. Before
2004, discrimination in the housing
sector was covered only by Criminal
Code Section 349 a (prohibition of
the refusal of goods or services based
on a person's race or ethnic origin),
covering property transactions, and by

‘ ‘ I Criminal Code Section 135 a (pro-
hibition against the use of advertise-
ments which contain racist and/or
hate speech), covering property adver-
tisements. The new statutory provisi-
ons represent the first complete legal
protection against direct discrimina-
tion in connection with access to the
housing market in Norway.

1) The statutory provisions in the Housing Co-operatives Act, Section 1-5, the Residential Building Associa-
tions Act, Section 1-4, and the Condominium Act, Section 3 a, forbid motions which impose discrimina-
tory conditions in connection with approval of share purchase/joint ownership, or in the use of the right of
first refusal or allotment of residences. This imposes a direct prohibition on discrimination in connection
with the purchase/sale of flats within housing co-operatives and jointly owned residences. This will prevent
the boards of co-operative associations and jointly owned residences from attempting to deny entry to new
residents from immigrant or foreign backgrounds.

2) The Rented Housing Contract Act, Section 1-8, has now also been altered so as to prohibit discrimination
on the grounds of religious belief, skin colour, language ability, national or ethnic origin or sexual orientation
in the letting or sub-letting of property, or in the termination of a tenancy. Pursuant to the law it is forbidden
either to advertise or instruct someone to the effect that a flat, an HMO or a detached house shall not be let
to a particular group. Estate agents who acquiesce to a seller's demand for differential treatment are in breach
of the law and are liable. Nonetheless, the letting of sub-sections of private property must be considered to be
covered by the exception for family and personal relations.

3) In SSB's survey on living conditions in Norway in 1996, one in five immigrants reported that they had
been discriminated against in the housing market (Svein Blom and Agnes Aall Ritland: ‘Living conditions
among immigrants — 1996' [Levekar blant innvandrere 1996]).

4) The report 'Get me a job' [Skaff meg en jobb] (Djuve and Hagen, 1996) revealed that one in three immi-
grants had been harassed in their neighbourhood, and that almost half of those interviewed believed that
discrimination against immigrants in the housing market is the most important factor behind the fact that
refugees’ living conditions are worse than those of ethnic Norwegians.
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Discrimination in the housing market

Through its legal aid activities,
SMED has received clear signals that
there is a need for better protection
against discrimination in the hou-
sing market. During the period
1999-2003, SMED has had 45
cases concerning housing, including
cases on rentals, sublets and purcha-
ses of housing, harassment and
damage to property. Surveys con-
ducted by Statistics Norway (SSB)
and the Fafo Institute for Applied
Social Science (FAFO)* among
others, report that individuals from
minority backgrounds seeking hou-
sing experience discrimination in the
Norwegian housing market.

Ideally, it would be possible to use
the new laws as a new tool on behalf
of individuals who believe themselves
to be discriminated against in the
housing market, and SMED is extre-
mely positive about this develop-
ment. Nonetheless, there are still
some significant gaps: the legislation
does not cover seemingly neutral
requirements which may contribute
to indirect discrimination. Examples
of this include provisions which limit
the number of people who can live in
a dwelling, something which can
exclude families from ethnic groups
where families commonly have many
children, or residential association
regulations in which shared mainte-
nance obligations or cleaning of com-
mon areas are scheduled for Satur-
days, something which conflicts with
the Jewish Sabbath. The legislation
also does not cover on-going discri-
mination or harassment which may
occur in a residential setting. In addi-
tion, SMED has received several
enquiries concerning harassment.

The legislators have explicitly sti-
pulated that the new housing legi-
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5)  www.ssh.no/emner/02/01/fobinv

6) For more on the Housing Census, please see
Statistics Norway's website, at www.ssh.no/en

7) See, inter alia, the article ‘Hairdresser Barzan
is forced to live in his car' [Frisgren Barzan ma
bo i bilen], Fedrelandsvennen, 20 July 2004.
www.fedrelandsvennen.no/nyheter/
kristiansand/article220172.ece
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slation covering ethnic discriminati-
on is only an interim solution, in
place until the new general law on
protection against ethnic discrimina-
tion — scheduled to take effect from
January 2006 — comes into effect. It
may therefore be important to raise
the issue of the kind of protection
the new legislation will provide in
practice until then, without an effec-
tive enforcement apparatus in place.

Challenges for ethnic minorities
in the housing market

The large housing census which
took place at the same time as the
population census in 2001 demon-
strates that there is significant
inequality in housing conditions
between non-Western immigrants
and the rest of the population. At
the time when the population cen-
sus was conducted, 38 percent of
immigrants from non-Western
countries lived in Oslo. Since a large
proportion of the immigrant popu-
lation lives in Oslo, conditions in
Oslo have greater influence, statisti-
cally speaking, on immigrants' hou-
sing conditions than on those of the
rest of the population. The Govern-
ment's housing report (summer
2002) concluded that some areas
with a concentration of immigrants
are also areas characterised by poor
living conditions and, to some extent,
what the report calls ‘sub-standard’
housing. This is particularly the case
for the central eastern areas of Oslo
and certain Oslo suburbs.

The statistics also indicate that:
* Individuals from ethnic minority
backgrounds are over-represented

among the homeless (see the hou-
sing section of SSB's website®).

« Individuals from immigrant
backgrounds have less per-capita
living space than do individuals
not from immigrant back-
grounds, and immigrants from
non-Western countries have the
least per-capita living space of
living space.

e Most Norwegians live in deta-
ched houses, while most non-
Western immigrants live in high-
rise housing.

 In the most central municipaliti-
es, 54 percent of individuals not
from immigrant backgrounds live
in detached houses, while only 19
percent of non-Western immi-
grants live in detached houses. In
the least central municipalities,
the corresponding figures are
87 and 60 percent®.

There are many extremely complex
factors behind these differences.
SMED has experience of individual
cases in which people from immi-
grant backgrounds run up against
barriers in both the job market and
the housing market simultaneously,
with the negative consequences
which this has for their overall living
situation. Discrimination has negati-
ve financial ramifications in multiple
areas’. Many individuals are forced
to resort to expensive short-term
solutions when they run into obsta-
cles in the property market. Many
move into hospices while waiting to
find a place to live. Housing discri-
mination also weakens social inte-
gration, which in turn adversely
effects society as a whole.



8) See the Housing Census.

9) Have you lived in a house before? [Har du bodd i
hus far?] Henrik Lunde, Antiracist Centre in
Norway (1996).
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Over-simplifying somewhat, we can
say that ethnic minorities fare worse
than others because:

e Their circumstances put them at
a disadvantage when purchasing
property. (Many — in particular
newly arrived immigrants — lack
capital and have no documen-
table credit history, compounded
by substantial uncertainty about
their future incomes.)

« To some extent, they have a lower
standard of living/housing quali-
ty. (As a result of financial
constraints stemming from lower
paying jobs, and settlement
choices based on previous
patterns of settlement.)

e They are denied housing on
unjust grounds.

Discrimination in the rental
market particularly problematic

Although some groups who have lived
here for a long time have a settlement
pattern which is quite similar to that
typical of ethnic Norwegians, there
are nonetheless significant social and
economic differences between ethnic
Norwegians and some individuals
from non-Western backgrounds. The
situation in the rental market is of
particular interest, because a relatively
high proportion of individuals from
minority backgrounds rent®.

*  While 84 percent of those not
from immigrant backgrounds live
in owned property, the correspon-
ding figure for immigrants is only
59 percent. There are significant
differences among groups from
different countries: while only 19
percent of immigrants from Iraq

Discrimination in the housing market

and Afghanistan live in owned
property, 74 percent of those ori-
ginally from India and 67 percent
of those originally from Pakistan
live in owned property.

« Studies from FAFO and the Anti-
racist Centre in Norway®, among
others, show that many ethnic
minority groups report experien-
cing discrimination when they
want to rent property.

Measuring the nature and
extent of discrimination:
The need for new methods
of uncovering discrimination
in the housing market

In general, a measurement is only as
accurate as the unit of measurment in
use. For this reason it has been diffi-
cult to confirm exact figures for hou-
sing discrimination. So far, SMED's
documentation has primarily been
based on enqueries we have recieved.
In the five years that SMED has exi-
sted, we have received enquiries from
several individuals who stated that
they had been directly rejected when
they tried to rent property in the pri-
vate rental market:

1999: 2 cases in Oslo

2000: 3in Eastern Norway,
1 in Southern Norway

2001: 6 casesin Oslo

2002: 1 case in Oslo

Although we only had one ‘case’ in
2002 concerning discrimination in
the housing rental market, there is
reason to believe that the actual
number of people discriminated
against in the Norwegian rental mar-
ket over the course of the year was
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10) 'Sorry, it's gone. Testing for Racial Discrimi-
nation in the Private Rented Housing Sector'.
Commission for Racial Equality, 1990.

The report documents discriminatory
practices, and provides guidance and recom-
mendations to landlords and other players in
the housing market.
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higher. The same is true of 2003,
when we did not receive any cases.
The missing data may be the result
of a combination of both under-
reporting and concealed discriminati-
on. Some individuals have a high
threshold for reporting discriminati-
on. It is also likely that some of the
under-reporting might stem from
the fact that people do not know
about SMED and the opportunities
for reporting instances of experien-
ced discrimination.

It is likely that some individuals
never realise that they have in fact
been the victims of discrimination.
There are various ways of concealing
wrongful differential treatment, for
example by saying that a flat has
already been rented when in fact it
has not. Today there is little social
acceptance for openly racist attitu-
des, and it is rare for a landlord to
say directly that she or he does not
like one or another type of people.
As we will see below, depending on
the demand for housing some land-
lords might let individuals with
minority backgrounds ‘wait in reser-
ve', instead of rejecting them
outright.

SMED's housing investigation

Methodology and preparation
SMED wanted to find out more
about how discrimination in the
rental market occurs, and conducted
an investigation of housing discrimi-
nation in the summer of 2003. The
survey was developed in co-operati-
on with two researchers familiar
with the field of discrimination and
with social science methodology. We
chose to conduct situation testing,

based on the example of previous
studies carried out by Fair Housing
Offices of the Department of Hou-
sing and Urban Development
(HUD) in the United States, and by
the Commission for Racial Equality
(CRE) in the United Kingdom?®.
The methodology, adapted to Nor-
wegian conditions, was intended to
reveal the extent to which individu-
als of foreign origin were exposed to
discrimination when they tried to
rent property, in comparison with
the results for individuals with an
ethnic Norwegian background. Here
it was important, first and foremost,
to reveal any potential rejection
mechanisms in the housing market.
However, an additional goal of this
limited investigation was also to
reveal the extent to which situation
testing could potentially be used to
investigate the extent of discrimina-
tion in Norway.

The methodological framework
for the survey was to use a small
sample of paired individuals who
were of different ethnicities but
could otherwise appear identical
with regard to all other variables
such as finances, education, housing
status and presumed religion. Toget-
her the pairs would be able to test
how they were received in the priva-
te housing market.

We put together four pairs of
individuals, all between the ages of
25 and 30, by first finding suitable
minority candidates, and then mat-
ching them with Norwegian ‘control
testers'. It was agreed that it would
be useful to include both women
and men, and that gender should be
included in the analysis. The pairs
were set up as follows: a Norwegian
and a Somali man, a Norwegian and
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a Pakistani man, a Somali and a
Norwegian woman, and a Pakistani
and a Norwegian woman.

These two groups — Somalis and
Pakistanis — were not chosen arbitrari-
ly. It was intended that they should
represent two stigmatised, non-\Wes-
tern groups. The decision to use
Pakistanis and Somalis drew on the
assumption that Pakistanis — as an
‘established’ immigrant group — and
Somalis — as a relatively newly arrived
group of refugees — would be percei-
ved somewhat differently in terms of
perceived level of integration. In addi-
tion, previous research indicated that
there were strong grounds for belie-
ving that Somalis would face pro-
blems in the housing market. Their
arrival is relatively recent, and the
group has been the subject of stigma-
tising media coverage. We hoped that
Pakistanis would represent a contrast,
given that the group has been here for
a long time and has developed a
widespread network. Today there are
many who are well-established in vari-
ous residential areas, and many have
acquired more or less the same pattern
of ownership as the majority populati-
on. At the same time, Pakistanis also
represent a group which is met with
stigmatisation and who are in many
ways perceived to be typical ‘immi-
grants' in the housing market. Both
groups share the characteristic of
coming from countries with strong
Muslim traditions, and therefore face
the general scepticism often directed
towards Muslims in the West.

The eight participants underwent
training during which they had a
chance to practise their roles and
conduct the tests via test conversati-
ons. The testers were assigned cha-
racteristics and fictional identities:

Discrimination in the housing market

‘ethnically appropriate’ name, pro-
fession, salary and current address,
institutional affiliation or profession.
These identities were constructed so
that the fictional identity would cor-
respond with that of an "ideal’
tenant: permanent job, able to pay
the rent, no children or pets, non-
smoking, no/low alcohol consump-
tion. Various alternative scenarios
were also developed: looking to rent
with a roommate, by oneself, or
with a spouse. Salary levels were
adjusted according to the price level
in the area (higher salaries would be
assumed for inquiries in high status
areas). The testers also coordinated
amongst themselves where they
would claim to be currently living,
as well as what they would claim to
be looking for. Along the way, there
was an important discussion about
the salary the testers should report
themselves as having. Several people
argued that minority testers with
high incomes would not represent
the actual situation faced by most
ethnic minorities. In addition, it was
thought possible that such highly
salaried testers would receive diffe-
rent treatment as a result of their
salary, such that their skin colour
would be less of a factor in situations
where a low-paid individual would
have experienced discrimination.
After a discussion about dialect, it
was decided that if all of the foreig-
ners spoke the dialect of eastern
Norway, and some of the Norwegi-
ans spoke in dialects from other regi-
ons of Norway, this might create dif-
ferent associations and disturb the
uniformity of the test. Some land-
lords might automatically have grea-
ter confidence in people from their
own local region, while others might
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11) 'Fewer young people are renting' [Feerre unge
leier bolig], Dagsavisen, 8 July 2004, p. 8.
See also 'Plenty of flats in Oslo*
[Flust med leieboliger i Oslo],
Aftenposten Aften, 20 July 2004.
www.aftenposten.no/nyheter/iriks/oslo/
article831773.ece

12) Of these, the categories of differential
treatment expressed via focus on the tester's
name/background and via the length of the
conversation were statistically significant across
both genders and testers for our whole sample
(i.e. less than 5% probability that the results
were due to pure coincidence).
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have an irrationally negative opinion
of people from, say, Bergen, Trond-
heim or the southwest of Norway.

The testers were equipped with a
pair of unregistered cell phones, to
prevent their being identified, and
were also assigned anonymous email
addresses. There were several factors
which influenced our decision to
limit the testing situation to telepho-
ne contact only, rather than having
the testers also visit the flats in per-
son. Limiting the testing situation in
this way guarantees greater anony-
mity, reducing the potential for
exposing sensitive information about
the landlords in question. This limi-
ted telephone contact also diminis-
hes the risk that other elements (tes-
ters' clothing, hairstyle, personal
qualities) might influence the test
results.

Available property for rent was
found by searching through proper-
ty announcements on the internet.
To prevent the investigation from
resulting in damaging effects for the
landlords, we decided to limit the
testing to larger cities. In this way,
we hoped to be able to minimise the
potential for financial loss, by avoi-
ding the creation of false hopes on
the part of landlords about the pos-
sibility of letting property in places
where there is little demand. The
testers also quickly notified each
landlord that they were not intere-
sted in the flat in question, to fur-
ther decrease the possibility of cau-
sing the landlords any economic
loss.

Only a short period of time elap-
sed between the two tests: the mino-
rity tester called first, then the ethnic
Norwegian tester called about 15
minutes later. The testers were coa-

ched in how to use the interview
form and how to record quotations
and other details which could be
used to supplement the more objec-
tive observations of whether the
tone of the conversation had been
positive or negative, or whether the
subject of ethnicity had been raised.
The testers were debriefed at the end
of each session, and were given the
chance to share and discuss their
impressions of the day’s experiences.
To avoid the possibility that the
landlords could be identified or feel
themselves singled out, the tests were
carried out without identifying the
landlords in our data, and all telep-
hone numbers were deleted as soon
as testing was completed.

When we planned the investigati-
on, our intention was to complete all
of the tests over the course of a one-
month period. Once the investigation
got underway in May 2003, however,
it became apparent that there was very
little demand for rental units. We
decided therefore to extend the inve-
stigation over the course of two sepe-
rate periods, hoping that this might
increase our chances of also being able
to gather data during a period with a
more balanced rental market. The
landlords’ responses in August, howe-
ver, revealed a continuing lull in the
demand for rental housing. The
results should be seen in light of the
fact that this survey was conducted at
a time of low demand**.



13) A statistical presentation illustrates average
trends, and can be used to demonstrate the
extent to which a result could also be purely
coincidental. While a statistical presentation
can provide a useful overview of larger trends
and developments, it also undercommunicates
the range and individual occurances. We have
therefore chosen to supplement the statistical
data with a more qualitative review of
individual episodes.

14) It turned out that the male control tester who

worked together with the male tester of

Pakistani background in general received worse

treatment than the other control testers.

This does not affect the validity of the findings

reported by the testers with ethnic minority

backgrounds, but influences the statistics
concerning the treatment of the various ethnic
groups in comparison with each other.

Generally worse treatment of one of the

control testers gives the impression of a smaller

disparity between minority and control, which
will then be interpreted as if the minority was
treated more ‘equally’. It would have been
more advantageous if we had rotated the con-
trol testers, so that this unevenness could have
been more equally distributed.

=

15

=

Although there were only a few cases, the
statistics demonstrate nonetheless that there
is only a 5.5% chance that this treatment
was purely coincidental (Pearson Chi-Square
=.055).
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Results

In all, 152 tests were conducted; in
addition there were three tests in
which only one of the testers was
able to reach the landlord by telep-
hone. 52 tests were conducted in
Oslo, 41 in Bergen, 25 in Trond-
heim, 20 in Stavanger and 14 in
Tromsg. Testing was limited to
apartments advertised online the day
the testing took place.

The investigation revealed several
instances of differential treatment??,
particularly in connection with ren-
tal price and deposit fees, as well as
with regard to treatment over the
telephone. Perhaps as a result of the
poor demand for rental units, cer-
tain landlords seemed to push indi-
viduals with minority backgrounds
towards the end of the queue of
potential tenants, rather than rejec-
ting them outright.

The tester who was exposed to
the most negative differential treat-
ment was the young man of Somali
background who was assigned the
name ‘Mohammed Abdi'. It is pos-
sible that the treatment to which
this tester was exposed was as much
a result of his name being Moham-
med and his being perceived to be a
Muslim, as it was a result of his
Somali background.

Because testing was carried out by
telephone, the name which a tester
provided was often the only marker
of ethnic minority background
which the landlords had at their dis-
posal. Even though the testers were
supplied with names which are typi-
cal for people with their ethnic back-
grounds, in practice this meant that
even if the landlords perceived that
the testers were from an ethnic
minority background, they would

Discrimination in the housing market

not necessarily be able to classify the
testers by country of origin.

If we look at the whole set of tests,
and compare the average results for
minority testers with those for the
ethnic Norwegians, there are no dra-
matic differences to be seen®,

Against the background of the
statistical overview, it is nonetheless
possible to conclude that the male
testers with minority backgrounds
backgrounds on average received
worse treatment than did the female
tester with minority backgrounds.
We can also confirm that the Somali
testers were generally subjected to
poorer treatment than the Pakistani
testers.

Higher deposit fees: A clear example
of discriminatory treatment

In four of 39 instances (i.e. 12%),
Mohammed Abdi was quoted a hig-
her deposit fee than was the control
tester. In one case the sum was only
NOK 100 greater, in two cases the
difference was NOK 4,500 greater,
and in one case the difference was
NOK 10,000%.

Concealed discrimination

In all three instances in which minori-
ties were quoted a higher rental fee,
they described the treatment they had
received on the telephone as ‘good' or
‘very good'.

In two of the three instances in
which minorities were asked to pay
over NOK 4,000 more in deposit
fees, they noted that the treatment
they had received on the telephone
was ‘good’ (in one of the instances,
the tester noted that he had spoken
with a 'pleasant elderly lady"). In the
third instance, the treatment was
described as 'neutral’.
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These results demonstrate that
individuals who are discriminated
against in the housing market will not
always know when they have been the
victims of negative differential treat-
ment. Situation testing provides a
unique opportunity to differentiate
between expressed attitudes and actu-
al practices, and reveals concealed dis-
crimination even when negative atti-
tudes are not openly expressed.

Experiences of testers with different
ethnic backgrounds (Pakistani

and Somali)

The experiences of the testers from
Pakistani and Somali backgrounds
were somewhat different.

Other than a clear focus on their
names, and a few cases of very clear
negative differential treatment, we
cannot claim that the testers with
Pakistani backgrounds were generally
treated less well on the telephone than
was the control group. Testers with
Pakistani backgrounds did not un-
cover differences in connection with
the quoted rental or deposit fees.

Disparity in treatment between
testers with Somali backgrounds and
their control testers was greater: tes-
ters with Somali backgrounds repor-
ted generally poorer treatment and
shorter conversations, in addition to
significant focus on their names.
Significant differences in connection
with the figures quoted for rents and
deposits were also reported.

Comparison of the experiences

of female and male testers

The male testers with minority back-
grounds reported having generally
shorter conversations than did the
female testers with minority back-
grounds. In contrast, the length of the

conversations in which the female tes-
ters from minority background parti-
cipated is not significantly different
from the length of the conversations
reported by the female control testers.

The male testers with minority
backgrounds reported focus on their
names more often than did the female
testers with minority backgrounds,
even though the women also experi-
enced some focus on their names.

One possible explanation as to
why the female testers experienced
less of a focus on their names may be
that the female tester from a Somali
background was supplied with a name
(Fatima Ali) which might have been
easier to understand than the names
used by the two male testers with
minority backgrounds (Ahmad Bashir
and Mohammed Abdi). This might
also have contributed to the fact that
the testers with Somali background
reported a lower focus overall on their
names than did the testers with Pakis-
tani backgrounds (where the female
tester was supplied with the name
Gulzar Bibi).

Focus on name

Ahmad Bashir appears to have expe-
rienced the most focus on his name,
and from the conversation forms it
is clear that both testers with Pakis-
tani backgrounds were met with
questions and reactions in connecti-
on with their names and identities:

"Spelled the name for her". Ahmad Bashir.
"Pause after | introduced myself*.
Ahmad Bashir.

"Asked whether | was working (stumbled
maybe a little on the name)”. Gulzar Bibi.
"Was asked about my background. | said
| was from Pakistan. Was also asked



16) An article in Bergensavisen
[Feerre slaurer fra landet], 5. July 2004,
www.ba.no/forbruker/bolig/article172766.ec)
describes local landlords’ practice of rejecting
renters from urban areas. Although our
investigation was not designed to test for this
form of discrimination, it is possible that the
rejection of renters from urban areas has a
certain ethnic component.
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about whether | had previously had paid
employment, and about my age. He said
that several people had already been to
see the flat, and that those who had
come first would receive priority”. Ahmad
Bashir. The control tester did not receive
any similar comments.

Nonetheless, it does not seem to be
the case that this additional focus on
their names was always experienced
negatively:

"Had to spell my name. She asked where
| was from and | said that | lived in Oslo,
but came from Pakistan. She replied that
she could hear that | wasn't from the
Trondheim region, and that she was from
England. Nice lady". Ahmad Bashir

"Very nice lady. She wrote down my
name, but there were absolutely no nega-
tive connotations”. Ahmad Bashir (who
reported better treatment from the land-
lord in this instance than did the control
tester).

Other information revealed during
the testing

At the time of the investigation a
relatively large number of flats were
advertised, and there appeared to be
relatively few prospective tenants.
This may perhaps explain why cer-
tain landlords discouraged potential
minority tenants, without rejecting
them outright. Minorities were 'sent
to the back of the queue': they were
told that there were several other
interested individuals in front of
them, they were asked to call back at
a later time than the control tester,
they received fewer details about the
flats and/or they received treatment
which was generally more off-put-
ting/negative:

Discrimination in the housing market

"Landlord told me that only Gulzar had
called. (She had been told that there
were several others who were intere-
sted)”. Female control tester.

"Very nice. | was given more details than
Gulzar about what the flat looked like and
how it was arranged". Control tester.

"— He asked me how many we were, and |
said that it was me and my partner. Then
he asked whether it wouldn't be too
big[...]"". Mohammed.

"— Pleasant conversation [...] Perfect for
two!". Control tester.

"Nice guy. Spoke more to me [than to
Gulzar Bibi]! A few more details".
Control tester.

"She said she would call me back the

next day about seeing the flat, while [the
control tester] was offered the chance to
see the flat the same day". Mohammed.

"— He [said he] had had bad experiences
with people from Oslo". Mohammed.

— The control tester, who had also said
that he came from Oslo, reported "Nice
conversation"?e.

"— | felt he was rejecting me [...] | was
supposed to call back the next day, or
later. | had to repeat my name twice. Did-
n't get to ask any questions. Very quick
rejection". Mohammed, 10:10 a.m.

"— He was welcoming and pleasant. Said
that he wanted to wait and see what
kinds of people showed up. Even if |
couldn't come to view the flat the same
day, he said he definitely wanted to hear
from me". Control tester, 10:30 a.m. The
tester also indicated that it was a "longer
conversation’.
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17) 'Sorry, it's gone: Testing for Racial
Discrimination in the Private Housing Sector.’
Commision for Racial Equality 1990.
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If we were to give this landlord the
benefit of the doubt we might
explain the varying treatment in
these last two interchanges with the
fact that circumstances might have
changed during the twenty minutes
which had elapsed between the two
calls, and that the landlord’s discou-
raging treatment of the minority tes-
ter was the result of something other
than the tester’s ethnic background.
In another test with a different land-
lord, however, we see signs of similar
discouraging treatment, this time in
a case where the two occurrences
happened one after the other:

"— | didn't get to ask anything, he just
blew me off. He wanted me to send an
email [instead]". Mohammed, 8:47 a.m.

"— Nice conversation. Wanted me to
email him, but no problem that | had cal-
led [...]". Control tester, 8:47 a.m. The
control tester also indicated that he was
able to engage in a longer conversation.

While the investigation clearly reve-
aled instances of concealed discrimi-
nation and subtle rejection, itis a
positive finding that none of the tes-
ters were met with racist speech on
the telephone. It is also interesting
to note that in the British survey'’,
the most common form of rejection
by private landlords was to say that
the flat had already been let. This
did not occur in our survey. The sur-
vey was conducted at a time when
the supply of property for rent appe-
ared to exceed the demand. This
may have resulted in the lower inci-
dences of outright rejection on the
basis of ethnicity compared to fin-
dings in other countries.

Proving ethnic discrimination in
the housing sector

As we have seen, SMED's housing
survey revealed several instances of
concealed discrimination.

Norwegian legislation on discri-
mination is now based on a system
of shared burden of proof, inspired,
inter alia, by EU law, c.f. Directive
2000/43/EC (21) and Directive
2000/78/EC (31), which states that
"The rules on the burden of proof
must be adapted when there is a
prima facie case of discrimination
and, for the principle of equal treat-
ment to be applied effectively, the bur-
den of proof must shift back to the
respondent when evidence of such dis-
crimination is brought”.

Section 1.8 Paragraph 2 of the
Rented Housing Act stipulates that
"If circumstances exist which provide
grounds for believing that discrimina-
tion has occurred in contravention of
the first paragraph, such discriminati-
on shall be considered to be proven
unless the party which has carried out
the action can establish as probable
that discrimination in contravention
of this law has not occurred".

If individuals who believe they
have been the victims of discrimina-
tion can establish as probable that
differential treatment has occurred,
it is up to the landlord or the hou-
sing co-operative to establish as pro-
bable that this differential treatment
is not the result of discrimination.

SMED supports the introduction
of a regulation on shared burden of
proof. Nonetheless, the issue should
be raised as to how the regulation on
divided burden of proof will functi-
on with regard to bringing to light
various forms of discrimination in
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the housing market. What is
required for a complainant to be
able to establish a probability that
discrimination has occurred? In cer-
tain cases, a complainant may be
able to document that he or she
tried to rent property, was informed
that it had already been let, and then
seen the same property advertised
again. Others may be able to ask an
ethnic Norwegian friend to call and
see if they receive a different respon-
se. In most cases, however, the only
"proof* will be that the complainant
was unsuccessful, like many others
seeking to rent or buy property.

The standard of proof according
to which it must be established as
probable that no discrimination has
taken place corresponds to the stan-
dard generally in effect for civil
cases, and is satisfactory in SMEDs
opinion. However, until an enforce-
ment apparatus has been established,
it will be extremely difficult to make
concrete statements as to how the
regulations governing burden of
proof are to be implemented in
practice.

Discrimination in the housing market

Damages and compensation

In the first section of this chapter,
we saw that individuals from immi-
grant backgrounds experience discri-
mination in the housing sector, and
that they receive less favourable
results on a number of indicators
with respect to the housing market.
As mentioned earlier, discrimination
often has negative financial ramifica-
tions in multiple areas over time,
and can also be experienced as a
source of strain in and of itself.

SMED supports the Holgersen
Committee’s proposal for general
compensation for damages in cases
where housing discrimination has
occurred.

The current regulations do not
provide effective penalties in discri-
mination cases, and only to a minor
extent do they compensate the indi-
vidual who has been discriminated
against, for damages which the court
will primarily regard as a non-finan-
cial violation. The legislation refers
to general tort regulations in con-
nection with liability for damages,
and lacks provisions to require com-
pensation for damages for non-
financial losses and without regard
to fault. At the same time, it is unu-
sual that the individual seeking a
place to live will be able to docu-
ment that a financial loss has occur-
red, and then perhaps only in con-
nection with the telephone charges
and/or travel expenses involved in
going to see the flat.

SMED considers that effective
non-discrimination legislation ought
to include a regulation on compen-
sation corresponding to Section 54
J, Paragraph 2, of the Act relating to
Worker Protection and Working
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Environment, which states: "Anyone
who has been discriminated against
..., may demand compensation wit-
hout regard to the fault of the employ-
er. The compensation shall be stipula-
ted in the amount that the court finds
reasonable in view of the circumstan-
ces of the parties and other facts of the
case”.

Court hearings in cases regarding
compensation for financial losses in
other areas have proven this to be an
ineffective means of implementing
penalties in connection with a pro-
hibition on discrimination.

Testing as method:
Challenges for the future
enforcement apparatus

The survey which SMED conducted
revealed that there is apparently little
open discrimination in the rental
market; it nevertheless revealed
multiple instances of concealed dis-
crimination. In our opinion, alt-
hough the method has its shortco-
mings, situation testing is nonethe-
less extremely valuable in uncovering
differential treatment. Situation tes-
ting could serve as a means of moni-
toring the extent to which anti-dis-
crimination provisions in the hou-
sing sector actually have an effect.
Our survey was relatively limited:
we used few testers, the landlords
received only a 'foreign-sounding'
name to relate to on the telephone,
and we conducted our testing
during a period in which there was
an imbalance between supply and
demand in the rental market. It is
quite possible that the model we
chose could be adapted and changed
adapted and modified. For example,
instead of only testing in connection
with a telephone enquiry, testers
could also be sent to view properties
or to visit rental agencies. Our sur-
vey is less comprehensive and tho-
rough than, for example, the compa-
rative European survey carried out
by the International Labour Organi-
sation, or the various British and US
surveys of the housing sector.
Situation testing has been consi-
dered by some to be ethically proble-
matic. In Norway this has particu-
larly been the case with regard to the
way in which the methodology was
utilised in studies of the labour mar-
kets in Norway and Sweden. At the
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The Dynamic Implementation of EU Anti-
discrimination Law: the Role of Specialised
Bodies', Ed. Janet Cormack, Migration Policy
Group, 2003.

Council Directive 2000/43/EC, implementing

the principle of equal treatment of persons
irrespective of racial or ethnic origin, and
Council Directive 2000/78/EC, establsihing
a general framework for equal treatment

in employment and occupation.

same time, we know that the EU’s
new directives on non-discriminati-
on have led many national instituti-
ons which work to support equal
treatment to consider various pos-
sible measurement methods, in
order to be able to say something
about the extent of discrimination in
their respective countries. 'Situation
testing"® is one method which is
now being discussed with great inte-
rest as one of several possible tools
for securing the effective implemen-
tation of the EU's directive on equal
treatment™®. There is some previous
experience with situation testing in
Norway too, albeit in a different
form and context than our housing
survey. Journalists have, for example,
conducted limited tests in which
they have investigated whether eth-
nic Norwegians and individuals
from minority backgrounds have
equal access to bars and nightclubs.

SMED's mandate stipulates that
our institution has a monitoring
role, and requires that we gather
documentation about the nature
and extent of ethnic discrimination.
We believe that our housing survey
is a means of investigating new met-
hods of implementing our oversight
role. We believe this is also of great
significance for the discussion of the
functions of a future enforcement
apparatus and the methods it will
use.

Diskriminering pa boligmarkedet
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Introduction

There is a group of people living in
Norway who are shut out of the wel-
fare state. They are all of non-Norwe-
gian ethnic origin. They have all recei-
ved a final rejection of their applicati-
ons for asylum. And they all have in
common the fact that, despite this,
they have not left the country. Some
are unable to return to their home
countries as a result of circumstances
in their home country over which
they have no control; others are afraid
to return, for fear of endangering their
lives and/or health. Many have lived
here for several years after receiving a
final rejection of their applications for
asylum. They do not live in hiding.
Nor does the state attempt to trans-
port them out of the country.

They call themselves the unretur-
nables. Most are men between the
ages of 20 and 40 years old. Their
fight to obtain a dignified life here in
Norway is using up years of their
lives. The reason they are being exclu-
ded from the welfare state is that they
are not legal residents, and that they
do not leave the country volontarily.

With this policy, the authorities
have made clear that they believe
legal residence to be a precondition
for participation in the welfare state.
The affected group consists of refu-
gees and immigrants. There are no
other groups in Norway today
which are shut out of the welfare
state in this way because they do not
do as the state tells them to.

SMED believes that there are no
justifiable grounds for treating people
in this way. In addition, we believe
that this treatment raises several ques-
tions of principle with regard to:

* human rights, including the

The unreturnables

Convention on the Rights of the
Child, the European Convention
on Human Rights (ECHR), the
UN Covenant on Civil and Poli-
tical Rights (CCPR) and the UN
Covenant on Economic, Social
and Cultural Rights (CECSR),

* Norwegian domestic law, inclu-
ding the Social Services Act and
the Child Protection Act, and

 the implementation of the
Norwegian legal framework.

We also believe that this treatment
constitutes a breach of the values
and principles on which the welfare
state is built, in that a group is being
marginalised and forced into a situa-
tion of significant social deprivation
in this way. We consider this type of
unjustly negative differential treat-
ment of individuals of a different
ethnic origin to be an example of
discrimination by the state.

Potential violation
of human rights

Human rights are valid for everyone,
and the Norwegian authorities have
undertaken to ensure that they are
valid for everyone currently on Nor-
wegian soil. Article 1 of the European
Convention on Human Rights states:

"The High Contracting Parties
shall secure to everyone within
their jurisdiction (our emphasis)
the rights and freedoms defined in
Section | of this Convention™.

The principles governing the imple-
mentation of civil and political
rights are made particularly clear in
CCPR Article 2:
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"1. Each State Party to the present
Covenant undertakes to respect and
to ensure to all individuals within
its territory and subject to its juris-
diction the rights recognised in the
present Covenant, without distinc-
tion of any kind, such as race, colour,
sex, language, religion, political or
other opinion, national or social ori-
gin, property, birth or other status.
2. Where not already provided

for by existing legislative or other
measures, each State Party to the
present Covenant undertakes to take
the necessary steps, in accordance
with its constitutional processes and
with the provisions of the present
Covenant, to adopt such laws or
other measures as may be necessary
to give effect to the rights recognised
in the present Covenant.

3. Each State Party to the present
Covenant undertakes: (a) To ensure
that any person whose rights or free-
doms as herein recognised are viola-
ted shall have an effective remedy,
notwithstanding that the violation
has been committed by persons
acting in an official capacity; (b) To
ensure that any person claiming such
a remedy shall have his right thereto
determined by competent judicial,
administrative or legislative authori-
ties, or by any other competent aut-
hority provided for by the legal sys-
tem of the State, and to develop the
possibilities of judicial remedy; (c) To
ensure that the competent authorities
shall enforce such remedies when
granted”. (SMED's emphasis.)

Pursuant to Article 2(1), the states
undertake, first of all, to respect these
rights, i.e. not to violate them thems-
elves. In addition, they also undertake
to ensure these rights, i.e. establish
positive initiatives to implement them

in practice. This is what is known as a
double implementation obligation. A
key question in this context is the
issue of how far the state's implemen-
tation obligation extends.

The Norwegian authorities have
insisted that no one resident in Nor-
way is unreturnable, but concede
that some are difficult to return.
They argue that those who have
received a final rejection of their
applications are obligated to leave the
country voluntarily. In the event
that they choose to remain, they are
themselves responsible for the situa-
tion in which they find themselves.

SMED believes that the authorities
cannot refute the argument that this is
a violation of human rights by refer-
ring to the fact that individuals wit-
hout legal residence fall outside of
Norwegian jurisdiction. Pursuant to
ECHR Article 1, the state has the
responsibility to respect and ensure the
rights laid out in ECHR Atrticle 1
Section 1 for all those who are within
Norwegian jurisdiction. That this
obligation to ensure rights also inclu-
des individuals without legal residence
is made clear by case law from Stras-
bourg. For example, several of the
cases concerning alleged violations of
Article 3 deal with the state's manage-
ment of forced transportation of indi-
viduals without legal residence. This
indicates that the state is also obliga-
ted to respect and ensure rights for
individuals without legal residence.

Concerning the interpretation of
the provision, the UN's Human
Rights Committee stated in its Gene-
ral Comment No. 15 on the position
of aliens under the Covenant® that the
rights set forth in the CCPR apply to
everyone, without discriminating bet-
ween foreigners and citizens. In addi-
tion, it is made explicit that:
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"The Covenant does not recognise
the right of aliens to enter or reside
in the territory of a State party. It is
in principle a matter for the State
to decide who it will admit to its
territory".

Thus, human rights do not include
the right to access to and residence in
a state. This is left to the individual
national authority to decide. Howe-
ver, it is the case that in certain situa-
tions concerning individuals' access
to and residence in a country, human
rights may nonetheless be applicable.
Non-discrimination, prohibition
against inhuman treatment and
respect for family life are named as
examples of what is protected:

"However, in certain circumstan-
ces an alien may enjoy the protec-
tion of the Covenant even in rela-
tion to entry or residence, for
example, when considerations of
non-discrimination, prohibition
of inhuman treatment and
respect for family life arise™.
(SMED's emphasis.)

SMED believes that the authorities
cannot reject the argument that they
are in breach of the ECHR exclusively
by referring to the fact that the indivi-
dual in question may end the stressful
situation by leaving the country
voluntarily. SMED agrees that the sta-
te's responsibility may be affected by
the individual's ability to end or limit
the inhuman or degrading treatment.
This is supported by case law from
Strasbourg. But we believe that the
state's obligation to secure, set out in
ECHR Article 1, means that the state
has a responsibility to investigate the
asylum seeker's assertion that retur-
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ning to the home country is impos-
sible. We would argue that the state
must be able to prove that the asylum
seeker has the opportunity to leave
the country voluntarily within a reaso-
nable period of time. \We believe that
the state's passivity in this context,
where the individual is instead aban-
doned to social and financial depriva-
tion, without the assurance that a
minimum of social support is provi-
ded, is insufficient to meet the criteria
of ECHR Article 1.

Article 3 of the ECHR, concer-
ning the prohibition against torture,
states:

"No one shall be subjected to
torture or to inhuman or degrading
treatment or punishment".

The concepts must be interpreted in
the context of case law, and there are
assumed to be differences of degree
between the areas in which each is
applied. The courts have only to a
limited extent taken a position on the
extent to which violations of ECHR
Article 3 are occurring in Norway. In a
Norwegian supreme court decision
from 2001 (the "Trio’ case), the Supre-
me Court did not find grounds for
examining the extent to which a viola-
tion had occurred, because the indivi-
dual concerned in the case could cle-
arly have contributed to resolving the
situation by providing correct infor-
mation about his identity. At the same
time, his financial security had been
ensured throughout the case, because
he had been receiving social security
benefits. Nonetheless, in an opinion
provided in the case, the Parliamenta-
ry Ombudsman for Public Adminis-
tration made clear that Article 3 was
relevant in that case, and that the
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stressful situation in connection with
the amount of elapsed time was rele-
vant for the evaluation of whether a
violation of Article 3 had occurred.

SMED does not exclude the possi-
bility that the state is violating Article
3 when it implements initiatives
which result in individuals not having
food and a roof over their heads for
longer periods of time. Under Article
1 of the ECHR, the state has a
responsibility to respect and ensure that
Article 3 is not violated. In our opini-
on, this implies that there is an obliga-
tion on the part of the state to actively
ensure that individuals are secured a
minimum of social welfare as long as
they remain on Norwegian territory.

It is also problematic that in insti-
tuting initiatives which tighten access
to social services, the authorities have
not simultaneously made clear in
what way assistance is to be provided
and who is to be responsible for pro-
viding emergency assistance to these
individuals. We believe that in this
way, asylum seekers become shuttle-
cocks within the public administrati-
ve apparatus. SMED argues that this
constitutes inhuman treatment of
individuals in social need, which is in
and of itself a violation of Article 3.

Article 8 of the ECHR, on the right
to respect for private life and family
life, states:

"1. Everyone has the right to respect
for his private and family life, his
home and his correspondence.

2. There shall be no interference by
a public authority with the exercise
of this right except such as is in
accordance with the law and is
necessary in a democratic society in
the interests of national security,

public safety or the economic well-
being of the country, for the preven-
tion of disorder or crime, for the
protection of health or morals, or
for the protection of the rights and
freedoms of others".

Article 8 may also be applicable for
individuals who are not ensured a
minimum standard as far as material
needs are concerned. Without a roof
over one's head and a minimum on
which to live, the right to a private life
will often remain illusory. Concerning
the right to family life, we also see that
the authorities have to some extent
relied on an argument which implies
that some individuals — e.g. those
whose identities are unclear — are not
to receive the same protection for
their right to family life as do others.

The provision must be interpre-
ted in the context of the rights stem-
ming from the Convention on the
Rights of the Child, in which chil-
dren whose parents do not have legal
residence are to be ensured the right
to remain together and to family life
with their parents to the same degree
as is true for other children.

Discrimination against
refugees and foreigners

Article 14 of the ECHR states:

"The enjoyment of the rights and
freedoms set forth in this Conventi-
on shall be secured without discri-
mination on any ground such as sex,
race, colour, language, religion, poli-
tical or other opinion, national or
social origin, association with a
national minority, property, birth or
other status".
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The CCPR has a similar provision
in Article 26. 26.

SMED believes that the group of
unreturnables are discriminated
against on several grounds:

1. National origin

2. Other status, residence status

Concerning national origin, we see
that citizens of certain countries are
confronted with more significant
problems when it comes to provi-
ding documentation that establishes
as probable both their true identity
and their need for protection. They
also have difficulties obtaining the
papers which are a prerequisite for
being able to take care of their own
return to their country. This is true,
for example, of individuals from
countries such as Eritrea/Ethiopia
and Sudan. Even though these
requirements affect everyone who
applies for a residence permit, the
particular problems with which this
group is faced may make the
requirements appear particularly
unreasonable. SMED believes that
this has not been taken into account
sufficiently in several of the cases of
which we have knowledge.
Residence status has been turned
into a decisive factor for access to
welfare services in Norway. Over
time, the authorities have imple-
mented changes and made proposals
which SMED believes have contri-
buted to establishing two different
standards for foreigners’ and citi-
zens' right to welfare services. As a
refugee, an individual has the right
to completely different — and in
SMED's opinion qualitatively poo-
rer — welfare services than do Nor-
wegian citizens. Legal protection
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garanties are poorly maintained, in
that decisions are not reviewable to
any significant degree or the review
is not substantive because the appel-
late authority lacks the necessary
qualifications and independence.
Measures taken by the authorities
have greater consequences for the
individual, and yet the individual
has only a minimal ability to contri-
bute to the decisions taken. Freedom
of movement and the right to decide
one's place of residence oneself are
limited for many years in the event
that an individual is not self-suffici-
ent. There is nothing which suggests
that the situation will improve.

The proposal on changes to the
regulation in the Social Services Act
which regulates foreigners' right to
social assistance proposes that foreig-
ners shall be made solely responsible
for documenting legal residence, and
that social benefits shall not be
appropriated in the event that a
valid written residence permit is not
displayed. This will impinge upon
the due process protection of the
individual concerned. In addition,
the probability that public authoriti-
es' decisions are materially correct
will be reduced. SMED believes that
there are no justifiable grounds for
differential treatment of those in dif-
ficulty, and that this treatment is
therefore discriminatory.
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Norway criticised for
strict policy

Norway's treatment of unreturnable
asylum seekers has recently been cri-
ticised by the European Commissi-
on against Racism and Intolerance
(ECRI), which has requested that
these people be ensured security.
The recommendation is in line with
the legislative requirements which
follow from CCPR Article 2.2:

"2. Where not already provided for
by existing legislative or other mea-
sures, each State Party to the pre-
sent Covenant undertakes to take
the necessary steps, in accordance
with its constitutional processes and
with the provisions of the present
Covenant, to adopt such laws or
other measures as may be necessary
to give effect to the rights recognised
in the present Covenant”.

The Government saw no reason to
follow the recommendation, refer-
ring to immigration policy conside-
rations. It was emphasised that the
authorities felt certain that the situa-
tion was under control, and that
there was enough consideration
given to individual cases to provide
security to each individual.

Via enquiries received through
the Centre, SMED has seen that
among the unreturnables’ cases,
there are examples which suggest
that individual situations are not
always taken into account in a satis-
factory way:

Luis

Luis came to Norway more than eight
years ago, and has lived at an asylum
centre since then. He is 38 years old.

In 2001, he was escorted to another
European country, where the immigration
authorities searched the archives of
several African embassies, looking for
information about his identity, but wit-
hout success. He was then taken back to
the asylum centre, and has been there
since then. He receives NOK 800 every
other week on which to live. He does not
have a work permit, and is not allowed to
go to school.

In the beginning of 2003, he was infor-
med that he would no longer be able to
stay at the centre, and was told to con-
tact the police. He did so, and was refer-
red to the International Organisation for
Migration (IOM). On 26 February he recei-
ved a reply from them, stating that they
were unable to help him. He still has the
limited social benefits which he had befo-
re. He is still allowed to stay at the cen-
tre. He cannot say how long he will be
able to stay there, and says that he
expects to be expelled at any time. In the
event that he is expelled from the asylum
centre and turns to the social welfare
service, it is highly likely that he will be
refused.
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Paul

Paul came to Norway from a country in
Africa about ten years ago. He is 34
years old. He received a final rejection of
his application for asylum in 1996. Since
then he has lived at an asylum centre.
He has used his time in Norway to obtain
an education. He has been offered a job,
but cannot accept paid employment
because he cannot obtain a work permit.
Instead, he works for free, in order to
have something meaningful with which to
occupy his time. He has a girlfriend, but
cannot marry her because he does not
have a personal identity number. When
he found out that he was to become a
father, he applied for a family reunificati-
on visa. Six months later, he received an
expulsion warning from the Norwegian
Directorate of Immigration (UDI) which
was delivered to him by the police. The
family reunification case was placed on
hold pending the decision in the expulsi-
on case. In connection with this, SMED
wrote a supporting letter, in which we
noted that UDI was in our opinion obliga-
ted to deal with the family reunification
case before expulsion could occur,
because the possibility that Paul now ful-
filled the conditions for the right to resi-
dence on the grounds of family reunifica-
tion could not be excluded. SMED also
referred to considerations relating to the
child, and the obligations incumbent
upon the state as a result of the incorpo-
ration of the Convention on the Rights of
the Child into Norwegian law.

If Paul were to be expelled to his home
country, it would take time before the
family could resume its life together. It is
nearly ten years since Paul left his home
country, which makes it doubtful that he
would be able to create a secure fram-
ework for his family there. It is unthin-
kable that his partner would be willing to
settle permanently in his home country,
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and the enormous distances would make
it difficult to maintain regular contact via
telephone and/or letters. In the long
term, this could result in the break-up of
the relationship, and the possibility that
he and his son would lose touch with
each other.

SMED has repeatedly requested a reply
in this case, as four months have elap-
sed since Paul received the expulsion
warning, and we still have not received a
reply as to whether UDI will expel Paul
before the issue of family reunification
has been evaluated.

Mahmood

Mahmood came to Norway from a war-
torn country eleven years ago. He is in
his thirties. Because he came in 1993,
he was given a personal identity number,
and therefore has a temporary work per-
mit. He received a final rejection of his
application for asylum in 1993. Questi-
ons of identity are central to his case.
When he first arrived, he used a false
identity. At the time, people were advised
not to use their true identities. In additi-
on, he used a false identity in connection
with receiving a final rejection of his
application for asylum and being infor-
med that he had to leave the country.
Subsequently, he has repeatedly provi-
ded documentation of his true identity,
without being able to influence the autho-
rities’ evaluation of his trustworthiness.
He continues to have his driving licence
and work permit provided under his false
identity, all with the authorities" knowled-
ge. He has obtained an education in Nor-
way. He has a girlfriend and has comple-
ted a religious ceremony, but cannot
legally marry in Norway. The UN High
Commissioner for Refugees (UNHCR) in
Stockholm recommends that people from
his home country receive protection.
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Peter

Peter came to Norway from a country in
Africa more than ten years ago. He is 32
years old. He received a final rejection of
his application for asylum in 1997. The
Norwegian authorities argued that Peter
originally came from a country which bor-
ders on his home country in Africa. There
has been no attempt to transport him
there. A few years after he came to Nor-
way, he had a daughter. An application
for family reunification was made, but
was rejected. The rejection was partly
due to the doubts about his identity.
Following the ending of the relationship,
he has struggled with a dispute over cus-
tody and visiting rights.

He was given limited visiting rights as a
result of his uncertain residence status.
The court argued that the consideration
of what was best for the child suggested
that she should not develop overly strong
bonds with a father who might soon be
transported out of the country.

He has a girlfriend, but cannot marry. He
has obtained an education, but cannot
work because he does not have a work
permit. He himself does not want to live
in an asylum centre, and until 2003 he
received social assistance in the form of
a mixture of loans and benefit. Since
then he has lived off the assistance pro-
vided by well-meaning fellow citizens.
Around the end of 2002, the burden grew
too great, and Peter was taken to the
emergency psychiatric ward. The diagno-
sis was "deep situation-dependent
depression’'.

Peter was subsequently granted a resi-
dence permit. A renewed evaluation and
consideration of the Convention of the
Rights of the Child had caused the autho-
rities to reverse their decision. At the
time he had then apparently lived in the
country ‘illegally* for several years.

The authorities tighten
their grip

The authorities have adopted a series
of measures to reduce the number of
refugees who come to Norway. One
of these consists of ending the offer
of housing provided for individuals
who have received a final rejection of
their application for asylum, and
who have not been offered suspen-
ded implementation of the decision.
The offer of housing ends as of the
date of the deadline for the outward-
bound journey which is set for the
individual in question. After this
date, the state considers that it no
longer has a responsibility to provide
a roof over the heads of this group of
asylum seekers. The state insists that
the individual is obligated to leave
the country voluntarily, if necessary
co-operating with the IOM or the
police to arrange the outward-bound
journey.

Under the Social Services Act,
individuals who are no longer eli-
gible to receive an offer of residence
in an asylum centre have the right to
a roof over their heads, as Section
4-5 stipulates:

"The social services are obligated to
find temporary housing for those
incapable of doing so on their
own". (SMED's emphasis).

No exceptions have been made for
individuals without legal residence
in connection with this provision, as
there are, for example, pursuant to
Chapter 5 of the Social Services Act,
c.f. the requirement of the Social
Services Act Section 1-1. At the
same time, UDI has incorrectly
informed the social services offices
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and regional commissioners that
individuals who lose their places at
asylum centres no longer have the
right to social benefits, and are only
entitled to benefits in cases of pure
necessity. We have already seen that
the consequences of this misinfor-
mation have led to these individuals
being refused by the social services
and instead referred to the police.

SMED does not exclude the
possibility that the state is violating
Article 3 when it implements
initiatives which result in individuals
not having food and a roof over
their heads for longer periods of
time. Under Article 1 of the ECHR,
the state has a responsibility to
respect and ensure that Article 3 is
not violated. In our opinion, this
implies that there is an obligation on
the part of the state to actively
ensure that individuals are secured a
minimum of social welfare as long as
they remain on Norwegian territory.

It is also problematic that the
measures the state implements in
connection with asylum seekers who
have received a final rejection of
their application for asylum, has as a
consequence that their problems are
referred to the social service
apparatus, which refers them on
to the police. We believe that in
this way, asylum seekers become
shuttlecocks within the public
administrative apparatus. SMED
argues that this constitutes inhuman
treatment of individuals in social
need, which is in and of itself a
violation of Article 3. There is case
law which supports this view.

The Government has also put
forth a proposal concerning a
change in the provision in the
chapter of the Social Services Act
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which concerns foreign citizens'
right to social assistance. The aim of
the proposal is to ensure that the
social welfare service carries out its
activities in compliance with other
authorities’ decisions and political
goals concerning controlled immi-
gration and good integration.

The aim of the Social Services
Act is to promote financial and
social security, improve living
conditions for those in need, prevent
social problems and secure clients’
rights. SMED considers that the
draft proposal unacceptably deprives
a group of individuals in need of the
security which the Act's purpose
would seem to promise. The group
which would primarily be affected
by the proposal consists of indivi-
duals of non-Norwegian ethnic
origin. We believe that the proposal
is discriminatory, in that residence
status and ethnicity are used as the
deciding factors in granting access to
social rights. We believe that for
these individuals, the proposal could
entail reduced financial and social
security, lower living standards,
increased sosial problems and
reduced legal protection.

SMED considers that the change
in the provision for a group of indi-
viduals in need entails a change in
the principles and values on which
the Social Services Act is based. The
change in the provision is overly
focussed on resolving issues which
are not by nature related to the
social welfare services. Rather, the
proposal is one of several initiatives
which the Government is imple-
menting as part of its immigration
policy, and which we believe cannot
be regulated via the social welfare
services legislation. Regulating



Chapter 5

2) In Norwegian, 'Lov om sosiale tjenester'
(LOST).

80 Moving towards better protection 2003

conditions which are not within the
bounds of the legislation, or chang-
ing substantive principles or values,
requires changes in the legislation
itself, not a provision therein.

In addition, a change in a provision
will not undergo the same degree of
constitutional scrutiny as would a
proposal for a change in a legislative
act. In SMED's opinion, it is of
decisive importance that broad
political support be secured before
issues concerning fundamental
values are decided.

SMED finds the proposal
especially problematic in connection
with the obligations stemming from
Article 3 of the ECHR, c.f. Article
1. Briefly stated, the initiative means
that social deprivation is to be used
as a means of ensuring that indivi-
duals without legal residence leave
the country ‘voluntarily'.

At the same time, the Govern-
ment reiterates in the proposal that
the affected group will still have the
right to benefits in cases of pure
necessity. No additional details are
given as to how these evaluations are
to be carried out, and where the
boundary for such necessity is to be
drawn. SMED has already received
enquiries which suggest that
individuals without legal residence
are being rejected without first
taking into account the realities of
the individual's situation.

The Norwegian Union of Social
Educators and Social Workers (FO)
made the following statement in its
comments in response to the
Government's proposal:

"The goal of dignified treatment of
individuals resident in Norway
should not be made subordinate to
special criteria, and FO is therefore
of the opinion that Chapters 4 and
5 of the Social Services Act
(LOST)?should apply to foreign
citizens independent of the legality
of their residence.

Rather than a restrictive specifica-
tion, FO seeks a clarification of
what are to be the most basic rights
and services for all individuals
resident in Norway. FO holds that
the provisions of LOST, including
the securing of income and
residence as well as the offer of
social counselling services, should be
the universal and basic safety net in
our society".

SMED supports this challenge to
clarify the basic rights and services
available to everyone who is resident
in Norway, independent of ethnic
origin.

Individuals who are excluded
from the welfare state have great dif-
ficulty in Norway. Because there is a
tradition in Norway that social need
is a public responsibility, the assis-
tance provided by charity organisati-
ons is extremely limited. This means
that there is very little in terms of a
safety net beyond that provided by
the state via the provisions of the
Social Services Act, in contrast to
that provided in countries where the
state services are not well-developed.
It will take time for the voluntary
organisations to develop an
alternative service. This contributes
to making the Government's restric-
tions and initiatives extremely bur-
densome for those who are affected.
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The welfare state
under pressure

As it exists today, the welfare state
reflects a development in the ideolo-
gical and values-related platform on
which our society is based, and sets
as a precondition that no groups
should be marginalised as a result of
social need. SMED believes that the
treatment of the unreturnables is an
example of the authorities® willing-
ness to implement initiatives which
challenge this basis. One of these
principles is that individuals in soci-
al need shall be taken care of irres-
pective of the reason why they have
landed in their respective difficult
situations. In working towards achi-
eving equal treatment and equal
value, it has been essential to
emphasise that to a large extent the
individual's welfare is to be taken
care of as a right. Another important
principle has been different legal
protection garanties.

SMED argues that in aiming to
implement a strict asylum-related
policy, the authorities have contribu-
ted to changes which represent a
step backwards in social care servi-
ces. In the past, it was not as clear
that care for all of those in need
should be seen as a public responsi-
bility. In those days, the division
between the ‘worthy and unworthy
needy" was decisive in determining
the extent of the state's responsibili-
ty. At the time, poverty was also to a
much greater extent the responsibili-
ty of one's family and private net-
work. Today, many of the unretur-
nables are in situations in which
they do in fact survive on assistance
from charitable helpers.

The unreturnables

We consider it to be particularly
problematic that the division betwe-
en those who are included in the
welfare arrangements and those who
are not runs between Norwegian
citizens and individuals of non-Nor-
wegian ethnic origin. In allowing for
the possibility that not all individu-
als in need are to be taken care of
with the same degree of professiona-
lism, it may in an unfortunate way
give the impression that not all peo-
ple have the same value as human
beings.

Social need has been considered
to be a public responsibility, and
should remain so for all of those
who lack the wherewithal to take
care of themselves. We believe that
immigration policy-related conside-
rations should not be taken care of
via the social care services, and call
for an evaluation of other methods
of achieving the goal of reducing the
number of asylum seekers who come
to Norway. We consider that it is
particularly unfortunate that the
authorities appear willing to use
social need as a means of making the
principle of voluntary return more
effective, or rather in this case of for-
cing individuals to leave the country.
This constitutes disgraceful treat-
ment of human beings.

In the long term, this may under-
mine the welfare state as a system in
a way which will affect many more
groups of individuals who for vari-
ous reasons during periods of their
lives require assistance in order to
move forward.
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Freedom of speech and protection against racist speech

Introduction

Freedom of speech -
a fundamental human right
Recently, the relative balance between
freedom of speech and protection
against racist and hate speech has
been a particular focus of debate.
When the Government's proposal for
an amendment to Section 100 of the
Constitution — protection of freedom
of speech —was presented in mid-June
2004, the Government and the Stor-
ting's Constitutional Oversight Com-
mittee also proposed strengthening
the protection against racist speech by
tightening Section 135 a of the Cri-
minal Code — the "racism paragraph'.
SMED supports the proposal to alter
Section 135 a of the Criminal Code
to strengthen the protection against
serious racist speech. The way in
which the provision is implemented
today has upset the balance between
two fundamental human rights in an
unfortunate way. The proposed
changes will, it is hoped, contribute to
correcting this imbalance.

Freedom of expression has become
a symbol of the development of, and
to a large extent, a pre-condition for a
healthy and vital democracy. One of
the most notable features of totalita-
rian societies is precisely the lack of,
and attempts to restrict, freedom of
expression. Freedom of expression is
usually justified by its benefits for
truth, democracy and the free forma-
tion of opinions. Social criticism neit-
her can nor should be gagged
through the risk of punishment for
individuals who express critical opini-
ons about the society and its organi-
sation. Voltaire, himself a sharp social
critic during the European Enligh-
tenment of the second half of the

eighteenth century, is said to have
made the following remark about the
significance of freedom of expression:
"I fundamentally disagree with what
you have to say, but I am willing to
defend to the death your right to say it".

Protection against racist speech
SMED is also concerned that freedom
of expression be strongly protected.
But we are also concerned that anot-
her basic human right be protected,
namely protection against hate and
racist speech. In this regard we would
like to emphasise that freedom of
expression is one of several fundamen-
tal human rights. It is not the case
that freedom of expression may claim
some form of superior status, displa-
cing amongst other things the right to
live in a society where all are treated
with respect and on the basis of equal
worth, independent of, amongst other
things, ethnic origin. In the relevant
international conventions, including
the Convention on the Elimination of
All Forms of Racial Discrimination
(ICERD) and the Covenant on Civil
and Political Rights (CCPR), both
freedom of expression and the right to
protection against racist speech are
accorded the same degree of protec-
tion. Given that freedom of expressi-
on cannot be considered to be an
absolute and unrestricted right, it also
cannot be used to defend all racist
expressions of opinion. Freedom of
expression is legitimate only insofar as
one does not disproportionately vio-
late other fundamental human rights.
To claim protection against punish-
ment for serious racist speech under
the cover of freedom of expression, is
to abuse this right. Abuse of freedom
of expression has no claim to protec-
tion. That the Government is now
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proposing to strengthen the protec-
tion against racist speech, does not
—according to SMED's evaluation —
involve any limitation of freedom of
expression, because this form of
expression does not in any way have a
claim to statutory protection.

Racism: Best fought in the
public sphere?
The Government and the Storting's
Constitutional Oversight Committee
have had to endure a significant
amount of criticism for the proposal
to strengthen the protection against
racist speech. Many are concerned
that a tightening of the provisions of
Section 135 a of the Criminal Code
will result in freedom of expression
being gagged. It has been asserted
that tightening the protection against
racist speech will lead to increased
racism, in that racists will ‘go under-
ground® and will not be able to be
challenged in public debate. In gene-
ral, society is best served by an open
and public debate, even in the case of
the more controversial and offensive
opinions which are asserted. Experi-
ence shows that there is less racism in
open societies than in societies where
unpopular expressions of opinion are
punished. In its report on freedom of
expression, the Commission on Free-
dom of Expression stated that "Vie-
wed in a broader historical perspective,
there is also no doubt that there has
been less discrimination in open socie-
ties with a high degree of freedom of
expression than in closed societies. In
most cases, freedom of expression has
functioned as a protection against dis-
crimination, although not in all*".

The question which arises in con-
nection with the field of tension be-
tween freedom of expression on the

one hand, and protection against hate
and racist speech on the other, is
whether the public debate is suffici-
ently able to ensure that hate speech is
successfully refuted by opposing argu-
ments. Would such a debate in all
cases be both expedient and sufficient
to protect the principle of the right to
equal treatment and protection
against discrimination? Recent case
law suggests that this issue is not
unproblematic. The attempt to balan-
ce two such basic rights brings chal-
lenges with it, some of them quite sig-
nificant. In the case against Jack Erik
Kjuus, the justice writing on behalf of
the majority noted that "The possibili-
ties for stopping the most serious racist
speech through argumentation alone ...
are also extremely uncertain?'. In 1997,
Jack Erik Kjuus was convicted of
having expressed serious racist opini-
ons in the party programme for the
White Election Alliance (of which he
was party leader). In the party pro-
gramme, it was advocated amongst
other things that all foreign children
adopted by parents in Norway, or
foreigners married to Norwegian citi-
zens, must be sterilised in order to be
allowed to continue to live in Norway.
In the event that an individual from
one of these groups were nonetheless
to become pregnant, a forced abort-
ion would be required. In this case,
the majority found that the assertions
were So serious that it was appropriate
to react with a punishment under Sec-
tion 135 a of the Criminal Code.

The expression hate speech illustra-
tes well the nature of serious racist
speech. It is hurtful, destructive and
demoralising. Such meaningless and
malicious attacks on other individuals
or groups on the grounds of characte-
ristics about which they have essenti-
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Freedom of speech and protection against racist speech

ally no choice, are something sub-
stantively different than contributi-
ons to an unprejudiced debate on
immigration and minorities. In
SMED's opinion, it is this type of
seriously offensive speech which
should be subject to punishment, and
not just refuted in the public sphere.

Racism online

The spread of racist speech online is a
growing problem. This form of racist
speech is also covered by Section 135
a of the Criminal Code. The National
Criminal Investigation Service in
Norway (Kripos) has been given a pri-
oritised responsibility for surveillance
and investigation of punishable
racism online. The editor of the anti-
racist periodical Monitor, Tor Bach,
explained to Dagsavisen in May 2004
that he is afraid that racism online is
increasing. In his opinion, Kripos has
done little or nothing to combat this
growth?®. Kripos rejects the criticism,
pointing out that they both monitor
and record punishable speech online®.
Kripos has opened a dedicated tips
hotline for reporting racist websites.
To date, the effort has not resulted in
any indictments. It is disquieting that
right-wing extremist websites in Nor-
way are allowed to disseminate hate
speech towards immigrants and Jews
almost unchecked, accompanied by
hate music which exhorts listeners to
violence against these groups, and
which attempts to rewrite Norwegian
wartime history. It is true that many
of these sites are visited or accessible
only by those who are particularly
interested, but there are also many
who visit such sites out of sheer curio-
sity. The Internet is a medium with an
enormous capacity to diffuse informa-
tion, including to those recipients

who at the outset do not actively seek
out the right-wing extremist groups'
sites. In the EU, racism online has
been designated an area of particular
effort. One of the main reasons
behind the effort is that the danger of
diffusion to a broader public is
deemed to be particularly great.

Cases on hate and racist speech

Few cases are filed, investigated and
sentenced under Section 135 a of the
Criminal Code. There are presumably
many explanations for this, arising
out of many mutually interacting fac-
tors. We must assume that much of
the explanation lies in the fact that
there are few cases which are so seri-
ous that they are covered by Section
135 a. Nonetheless, there is reason to
be realistic and admit that the num-
ber of statements which are in fact
covered by Section 135 a is not reflec-
ted in the number of cases which
result in filing, investigation and adju-
dication. Another reason for the low
figures may be the signals given out
primarily by the courts in their hea-
ring of cases under Section 135 a. The
case law in this area is restrictive, and
courts hand down convictions under
Section 135 a of the Criminal Code
only in extreme cases. This is a direct
signal to the Public Prosecutor's Offi-
ce as to where the boundary between
punishable and lawful statements is to
be drawn. The Public Prosecutor’s
Office therefore investigates this type
of case only in a modest way, and
drops cases in the event that adjudica-
tion appears to be unrealistic. The
Public Prosecutor's Office's practices
send similar signals to the public, who
then refrain from filing a case against
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someone for racist speech, because the
risk is high that the case will be drop-
ped without further investigation.
There are two particular cases
on racist speech which can be said
to have contributed to the Govern-
ment's proposal to tighten Section
135 a of the Criminal Code.

The Sjglie case®

In August 2000, a commemorative
march in honour of Rudolf Hess was
held in Askim. The march or demon-
stration was arranged by the Neo-Nazi
group Boot Boys, led by Terje Sjalie.
Sjalie gave a speech in the main square
of Askim, which was heard by the par-
ticipants in the march, some 30 peo-
ple, as well as by a number of others
who were in the square that day. In
the speech, Rudolf Hess and Adolf
Hitler were praised for their efforts
during the Second World War, inclu-
ding those against the Jews. Sjalie
made the following remarks against
Jews and immigrants: "Every day,
immigrants rob, rape and kill Norwegi-
ans, every day, our people and country
are being plundered and ruined by the
Jews who are sucking our land dry of
wealth and replacing it with immoral
and un-Norwegian thoughts". Sjalie
was convicted for his remarks about
Jews in the Court of Appeal. The
Supreme Court acquitted Sjalie on
both counts (his remarks against
immigrants and those against Jews).
The acquittal was based on the argu-
ment that none of the remarks in and
of themselves qualified as violating the
relevant conditions to a sufficient
extent such that the provision in Secti-
on 135 a would apply. In contrast to
the Court of Appeal, the Supreme
Court did not take as its point of
departure an interpretation of the

remarks in light of the context in
which they were made, namely the
lauding of Hess and Hitler and their
persecution of the Jews in particular
during the Second World War. The
Court of Appeal concluded that in
this context, the remarks had to be
interpreted as supportive of gross vio-
lations of the integrity of the Jews, and
that as a result they fell outside the
boundaries for racist remarks that can
be made without incurring punish-
ment. With assistance from SMED
and the law firm Hjort, the Anti-
Racist Centre (ARS) and the Mosaic
Religious Communities in Oslo and
Trondheim have appealed the case to
the UN Committee for the Eliminati-
on of Racial Discrimination (CERD).
The Committee's opinion is expected
to be delivered by the end of the year.

The Beheim-Karlsen case®

In the Beheim-Karlsen case of 2001,
the individuals who had bullied Arve
Beheim-Karlsen were acquitted of
offences under Section 135 a of the
Criminal Code, for having run after
him and called out "kill that nigger"
and "kill him", and for having chased
him towards a bridge in the centre of
the town. The next day Arve Beheim-
Karlsen was found dead in the river.
In this case, the court came to the
conclusion that the objective conditi-
on for the criminal offence of diffusi-
on to the general public was not met,
because there were too few spectators
who overheard the bullies' cries. The
court held that it had been proven
that only one person in addition to
Arve Beheim-Karlsen and the bullies
themselves had overheard the cry of
"kill that nigger". In addition, the
court considered that the accused had
not demonstrated sufficient intent in
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connection with the possibility that
the statements could be spread to the
general public.

These two cases illustrate the fact
that the goals which the legislators
intended to achieve with the Criminal
Code Section 135 a are not being
met, given the way the law is written
today and the way in which it is appli-
ed by the courts. The threshold for
convicting someone of racist speech in
Norway has become too high, and the
Government intends to redress this.

Other Supreme Court cases which
may be of interest in relation to Secti-
on 135 a of the Criminal Code and
the balancing of other interests against
freedom of expression include i.a.
Supreme Court Law Reports (SCLR)
1977, p. 114 (Hoaas), SCLR 1978, p.
1072 (Letter to the editor case),
SCLR 1981, p. 1305 (Vivi Krogh),
SCLR 1984, p. 1359 (Bratterud) and
SCLR 1997, p. 1821 (Kjuus case),
which was briefly discussed above. In
addition, it is worth mentioning a
couple of cases which were not heard
by the Supreme Court, but which
have received attention in the media.
On 22 April 2002, Asker and Berum
District Court sentenced Tore Tvedt,
the leader of the Nazi organisation
Vigrid, to 30 days immediate impri-
sonment out of 75 days in all, for
having made racist statements about
Jews online. Tvedt is the first to be
sentenced to immediate imprison-
ment for violating Section 135 a of
the Criminal Code. On 4 December
2002, the Borgarting Court of Appeal
handed down a sentence against the
murderers of Benjamin Hermansen,
sentencing them to, respectively, eigh-
teen and seventeen years in prison.
The case is not directly related to
Section 135 a, but in our opinion it

illustrates well the tragic results to
which repeated exposure to racist
opinions may lead.

Cases which did not end

in the courts

Although SMED considers that
serious racist speech should be cove-
red by Section 135 a of the Criminal
Code to a somewhat greater degree
than is the case today, we are also of
the opinion that in most situations
other responses will be equally effec-
tive. Concerning statements made in
the media, the '‘Be on Guard' code
of conduct under which the press
operates will, for example, provide
guidance as to the types of remarks
that may appropriately be published
in the press. In November 2003, the
free newspaper Natt & Dag publis-
hed an article which purported to be
a guide to having sex with Muslim
girls. The article received a lot of
attention, and many reacted
extremely negatively to the article's
attitude to Muslim teenagers, in par-
ticular girls. Two Muslim youth
organisations contacted SMED in
connection with the case. On behalf
of these organisations, SMED lod-
ged a complaint with the Press
Complaints Commission (PFU)
alleging that the '‘Be on Guard' code
of conduct had been breached. Natt
& Dag asserted that the article had
been meant as an ironic and humo-
rous mocking of Norwegian prejudi-
ces about the Muslim community,
rather than a trespass upon young
Muslim girls. In SMED's opinion,
an article's ironic tone does not
remove the duty of the press to fol-
low its own ethical guidelines. The
PFU concluded in April 2004 that
Natt & Dag had breached the ethi-
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cal guidelines under which the press
operates and that its actions were
deserving of criticism.

SMED would also like to mention
two other events which occurred in
the spring of 2004, which in our opi-
nion clearly illustrate that there are
often good alternatives to criminal
prosecution of racially offensive
speech. SMED was not involved in
either of these cases. The first case con-
cerns a football player of African ori-
gin who was exposed to racist taunts,
swear words and spitting after a foot-
ball match in Sogndal. The case recei-
ved a lot of attention in the media,
and the football player who was expo-
sed to the undignified remarks recei-
ved broad support from many quar-
ters. No formal complaint was made
to the police about the case, but the
episode has brought about a response
from within the football organisations
aimed at improving the behaviour of
members and supporters. The other
case which it may be worth mentio-
ning concerns a female person of
colour who in May 2004 was exposed
to fairly serious verbal abuse from the
driver of the bus on which she wanted
to travel. The bus driver was alleged to
have shouted "asshole", ""you refugee”
at her when she attempted to board
the bus. The management of the bus
company apologised for the incident,
and the bus company has taken up the
case as a personnel matter.

What characterises cases concer-
ning racist speech?

Irrespective of whether an instance
of speech results in prosecution and
adjudication or some other non-
legal response, remarks of the kind
made in the cases to which we refer-
red above express an immense lack

of respect for the individual(s) which
they target. These remarks suggest
that it is appropriate to treat and
speak of some groups less well than
others, on the grounds of characte-
ristics about which they have essen-
tially no choice, including skin
colour and ethnic origin.

The Criminal Code is based on the
assumption that only acts which cause
damage or the danger of damage are
to be criminalised. Most racist speech
does not contain a direct exhortation
to physically attack the targeted indi-
vidual. Not much imagination is
required to picture for oneself that an
individual who is repeatedly exposed
to such speech may be affected by it,
and that such speech can lead to fee-
lings of powerlessness, dejection and
aggression against both other indivi-
duals and the society at large. The
authorities' decision to treat the most
serious incidents of racist speech as
punishable by law reflects the fact that
this speech inflicts damage in and of
itself, both upon the individual who is
directly affected, if not physically then
psychologically, and upon the society,
in that in the long run, this type of
speech can contribute to creating
negative attitudes towards certain
groups.

Increased protection against
racist speech

Current legislation

Freedom of expression is constitutio-
nally protected in Section 100 of the
Constitution. In Report to the Stor-
ting No. 26 (2003-2004), the
Government presented a proposal
for amending the provision on free-
dom of expression. The Storting's
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final hearing of the proposal is to
occur in the autumn of 2004. In
essence, the proposed changes
strengthen freedom of expression,
except on one point, namely in con-
nection with the right to protection
against racist and hate speech.

The right to protection against
racist and hate speech is conferred by
Section 135 a of the Criminal Code.
The current wording was adopted in
1970, as a direct result of Norway's
ratification of the UN Convention
on the Elimination of All Forms of
Racial Discrimination (ICERD).
Many — including the UN Commit-
tee for the Elimination of Racial Dis-
crimination (CERD) and the Euro-
pean Commission against Racism
and Intolerance (ECRI) — have
argued that Norway is still not mee-
ting its international obligations to
ensure real and effective protection
against hate and racist speech. In
addition, in its third report on Nor-
way, the ECRI criticised the Norwe-
gian authorities for providing poor
protection against racism, and the
Commission recommended that
Section 135 a of the Criminal
Code be amended or tightened, and
better implemented. As a consequen-
ce of this, the Government has,
amongst other initiatives, proposed a
revision of Criminal Code Section
135 a, to strengthen the protection
against racist and hate speech. To
date, no concrete proposal for amen-
ding the provision has been made.
The Government intends to present
the proposal for the amendment to
the Storting in the autumn of 2004,
in connection with the presentation
of a proposal for a new Act Against
Ethnic Discrimination.

In SMED's opinion, the courts'

Interpretation of current legislation
has resulted in an imbalance be-
tween the protection of freedom of
expression and the protection
against hate speech. This must to
some extent be ascribed to the fact
that only freedom of expression is
given constitutional protection. Pro-
tection against racist and hate speech
is not accorded the same degree of
protection in the statutory fram-
ework. In this context, it is interes-
ting to note that both the CERD
and the ECRI have pointed out that
Norway has not provided suitable
constitutional protection against
racist and hate speech. In the Com-
missions’ opinions, this is a weak-
ness of the Nlorwegian constitution.

Case law demonstrates that the
courts interpret Criminal Code Secti-
on 135 a restrictively, as illustrated
particularly in the Sjglie judgment’,
in which Terje Sjalie was acquitted of
serious verbal attacks against Jews and
immigrants. If we dare to interpret
the Supreme Court's decision on this,
it appears that the Supreme Court
has restricted its practice, and streng-
thened the protection for freedom of
expression at the cost of the protecti-
on against hate speech. In the wake of
the judgment in the Sjglie case, one
can safely assert that the protection
against racist speech has been alloca-
ted lower status in Norway.

International obligations

One of the factors which weighs
most heavily in favour of amending
Section 135 a of the Criminal Code
to strengthen the protection against
racist and hate speech, is of course
the obligations stemming from the
international conventions to which
Norway is a party. The Human
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Rights Act was adopted in 1999,
thereby transforming the European
Convention on Human Rights, the
International Covenant on Econo-
mic, Social and Cultural Rights
(CESCR) and the International
Covenant on Civil and Political
Rights (CCPR), as well as the Con-
vention on the Rights of the Child
into Norwegian law, which takes
precedence over other domestic laws
in the event of a conflict. The Con-
vention on Racial Discrimination
(ICERD) has not yet been transfor-
med into Norwegian law, but a pro-
posal has been made to incorporate
the Convention into the new law
against ethnic discrimination when
it is adopted (planned to occur
during 2005). SMED is of the opi-
nion that Norwegian legislation
against racist speech — as it is
worded today and as it is interpreted
by the courts —is not in line with
our international obligations.

Both the ICERD and the CCPR
stipulate that States Parties, which
have ratified the conventions, under-
take to prohibit and punish racially
discriminatory speech. ICERD Arti-
cle 4 letter a directly obligates all sta-
tes to implement penal sanctions for
all forms of racist speech, c.f. the wor-
ding of the provision:

"[States] shall declare as an offence
punishable by law all disseminati-
on of ideas based on racial superio-
rity or hatred, incitement to racial
discrimination, as well as all acts of
violence or incitement to such acts
against any race or group of persons
of another colour or ethnic origin,
and also the provision of any assis-
tance to racist activities, including
the financing thereof®".

In accordance with CCPR Atrticle 20
No. 2, the States Parties are required
to prohibit

"Any advocacy of national, racial

or religious hatred that constitutes
incitement to discrimination, hos-
tility or violence®".

When seen in connection with Arti-
cle 19 No. 3, itis assumed that as a
result, the States Parties to the CCPR
are also obligated to implement some
form of sanctions against racially dis-
criminatory speech, although not
necessarily penal sanctions.

In contrast, the European Conven-
tion on Human Rights does not place
any direct obligation upon the States
Parties to forbid racist speech, but it is
assumed that the Convention provi-
des only weak protection for freedom
of expression in connection with
racist speech. The justice writing on
behalf of the majority in the Kjuus
case stated in connection with this
that: "Racially discriminatory speech is
assumed to have only weak protection
against interference from the state'®".
Article 14 of the European Conventi-
on on Human Rights, together with
Article 17, implies in the eyes of many
that racially discriminatory speech is
not included in the protection offered
by Article 10*.

However, under ICERD Atrticle 4,
in framing the penal sanctions the
States Parties are obligated to give
due consideration to the other
human rights protected under the
convention, c.f. the so-called 'due
regard’ principle. There is disagree-
ment about the scope of international
obligations to prohibit and penally
sanction racist speech. Some support
the position that the ‘due regard’
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principle means that the States Parties
have no obligation to penally sancti-
on racist speech whatsoever. Others
interpret the provision to mean that
protection against racist speech must
be balanced against other human
rights, while certain groups argue that
the States Parties are fully obligated
to punish all speech which is covered
by the wording of Article 20, without
regard for freedom of expression.
However, it is clear that the con-
ventions stipulate that Section 135 a
of the Criminal Code must be framed
and implemented such that the provi-
sion provides real protection for those
who are targeted by racist speech. In
Norway, an interpretation of the pro-
vision which implies that freedom of
expression must be weighed against
the obligation to ensure an effective
and real protection against racist
speech has been used as a starting
point. In Kyrre Eggen’s opinion, this
interpretation is also the correct one;
otherwise "the obligation to prohibit
speech in Article 4 letter a would be
meaningless, which was hardly the
intention?". This point of view is also
used as a starting point by CERD, in
the Committee's interpretation of the
Convention on this point.

Proposal for amendment of
Criminal Code Section 135 a

Continuing strong protection for
freedom of expression

In general, there is therefore broad
agreement about the fact that freedom
of expression is and should remain
strong. At the same time, there is
essentially agreement about the fact
that it is necessary to penally sanction
the most serious incidents of racist
speech. But there is disagreement over

the extent to which it is necessary to
tighten Criminal Code Section 135 a
and strengthen the protection against
racist speech. The disagreement cen-
tres essentially on the scope and
extent of the provision, and whether it
IS necessary or desirable to expand it.
This applies in particular to the issues
of where the boundary for lawful
speech should be drawn; on what it
should be legal to express oneself and
what should be penally sanctioned;
whether it should be possible to
penally sanction statements made to a
smaller audience than that which is
currently stipulated; and whether the
grounds on which culpability is deter-
mined should be changed from intent
to gross negligence.

Current wording

The current version of Section 135 a
of the Criminal Code is framed as
follows:

"Any person shall be liable to fines or
imprisonment for a term not excee-
ding two years, who by any utterance
or other communication made
publicly or otherwise disseminated
among the public, threatens, insults
or subjects to hatred, persecution or
contempt any person or group of per-
sons because of their religious beliefs,
race, skin colour or national or eth-
nic origin. The same applies to any
such offensive conduct towards a per-
son or a group because of their homo-
sexual inclination, lifestyle or orien-
tation. The same penalty shall apply
to any person who incites or is other-
wise accessory to any act mentioned
in the first paragraph”.
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Section 135 a of the Criminal Code
applies only to speech which discri-
minates against individuals or
groups on the grounds of their reli-
gious belief, race, skin colour, natio-
nal or ethnic origin or homosexual
inclination. Speech which is discri-
minatory on other grounds, for
example gender, is not included.

The provision applies to speech or
other forms of communication —
including the use of symbols — which
is made publicly, or is in another way
diffused to the general public. The
condition of diffusion to the public
may be met if the utterance is made
in print or another mass medium,
e.g. via the Internet. As mentioned
previously, the spread of racist materi-
als via the Internet is a growing pro-
blem, in particular in connection
with the danger of dispersal. In addi-
tion, the condition of diffusion to the
public may be met if the utterance is
made in front of a larger number of
people, c.f. Criminal Code Section 7
No. 2. 2. The case law shows that a
relatively large number of spectators
is required in order for the courts to
consider that this condition has been
fulfilled. In SCLR 1995, p. 304, six
people was not a sufficient number to
fulfil this condition.

Finally, the utterance must express
negative opinions or attitudes of a
certain strength, c.f. the condition
that the utterance must threaten,
insult or subject to hatred, persecuti-
on or contempt. The case law reveals
that only utterances which violate the
relevant conditions to a sufficient extent
are affected™. There is no other
requirement that the speech must
lead to acts of violence. Serious racist
speech is considered to be damaging
in and of itself, and one may reflect

upon the effect that such speech has
on those it is meant to target. It
should be obvious that such speech
may result in considerable psycholo-
gical pain and suffering on the part of
the affected individual(s). This point
of departure focuses on the victim,
not the speaker. This is the point of
departure for the current version of
Section 135 a of the Criminal Code,
and should be maintained.

Proposal for amendment

The point of departure for the
Government's proposal for amending
Criminal Code Section 135 a has
been the work of the Commission on
Freedom of Expression on the propo-
sal for a new Section 100 of the Con-
stitution on freedom of expression,
which was presented in Norwegian
Public Report (NOU) 1999: 27 'Fre-
edom of expression must take place:
proposal for a new Section 100 of the
Constitution'. In its report, the Com-
mission on Freedom of Expression
concluded that there is no need to
strengthen the protection against
racist speech in Norway. The Com-
mission also saw no grounds for
"Norway — with a public sphere which
is reasonably vigilant — to go further in
the direction of criminal sanctions than
that which is generally accepted as the
international minimum*", The
Government's proposal for amending
Section 135 a of the Criminal Code
is grounded in the fact that Norway
is not fulfilling its international obli-
gations, and includes strengthened
protection against racist speech.

The Government wishes to
expand the scope of application of
Section 135 a of the Criminal Code,
and proposes changes which centre
on two main points. A change is
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proposed in connection with the
issue of when an utterance should be
considered to have been made publi-
cly, and also in connection with the
degree of guilt the speaker must have
displayed in order to be punished.

Under the Government's propo-
sal, utterances made in the public
sphere would continue to be the only
ones to be penally sanctioned. Utte-
rances made at home in one's living
room would continue to not be
covered by the provision. The
Government wishes to maintain the
division between the private and
public spheres, but in such a way
that utterances made to a smaller
number of listeners would also be
affected, including cases in which
only one person in addition to the
recipient overhears the utterance. In
the Beheim-Karlsen case, the court
concluded that there were too few
individuals who had heard the cries
of "kill that nigger" for the accused
to be convicted, although the utte-
rances were to be considered as gross
violations. In the court's opinion, the
speech had not been made publicly,
or spread to the general public in any
other way. In addition, the court
found that it was not proven that the
accused had intended the speech to
be heard by anyone other than Arve
Beheim-Karlsen, such that the
grounds on which culpability is
determined were also not met®. If
the Government's proposal had been
in force when the Beheim-Karlsen
was heard by the court, the result
might have been rather different.

In addition, the Government wis-
hes to change the grounds on which
culpability is determined, from
intent to gross negligence. The reaso-
ning behind the proposal is to some

extent a question of legal technicality
— because in many cases it can be dif-
ficult to prove intent — and to some
extent an evaluation of the worthi-
ness of punishing the culpably negli-
gent speech. In reality, the proposal
does not constitute a substantive
change. Gross negligence is still strict
grounds for determining guilt, and
the Director of Public Prosecutions
has questioned whether it will in
reality be easier to prove gross negli-
gence than intent. Nonetheless, an
amendment may lead to some addi-
tional speech being included in the
scope of application of Section 135 a
of the Criminal Code. Both the
Beheim-Karlsen and the Sjglie case
might have ended differently if the
courts had been able to conclude
that the accused had at least shown
gross negligence in making the utte-
rances. In the Beheim-Karlsen case,
the court concluded that the indivi-
duals who were bullying Arve
Beheim-Karlsen had not understood
that their words could be heard by
others, and in this way be spread to
the general public. In the Sjglie case,
the Supreme Court held that even
though the speech was both offensive
and untrue, when seen in isolation it
did not violate the conditions of Sec-
tion 135 a of the Criminal Code to
an extent sufficient to merit punish-
ment under this provision. Decisive
weight could not be placed on the
circumstances in which the speech
was made, namely the praise of
Rudolf Hess and Adolf Hitler for
their efforts against the Jews during
the Second World War. The Supreme
Court held that Terje Sjalie had not
exercised the necessary intent with
regard to the listeners' interpreting
the remarks in light of the context in
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which they were presented. If Sjglie
could not necessarily have understo-
od that the speech could be compre-
hended in such a way, then he could
not be punished for having made it.

At the outset, the Government
has not proposed any concrete
change concerning the Supreme
Court's practice that it is only utte-
rances which 'violate the relevant con-
ditions to a sufficient extent' which are
affected. Nonetheless, the Govern-
ment states in Report to the Storting
No. 26 (2003-2004) that once the
amendment to the legislation has
been made, there should be room for
a certain amount of adjustment in
the principles which form the basis
for interpreting racist speech, such
that more utterances may be seen to
‘violate the relevant conditions to a
sufficient extent™".

SMED's efforts to strengthen
the protection against racist
speech

As emphasised in the introduction,
SMED is concerned with ensuring
that freedom of expression continues
to enjoy strong protection. We do
not advocate comprehensive use of
penal sanctions as a means of com-
bating unwanted speech, and believe
that in most cases other tactics are
just as appropriate. Nonetheless,
SMED supports the limited changes
which the Holgersen Committee®
proposed for strengthening the
protection against racist and hate
speech, in line with international
recommendations.

In the years since the Centre was
founded, SMED has worked to
obtain strengthened protection

against racist speech in various areas,
both by providing concrete legal aid
to individuals who experience expo-
sure to racist speech, and by exerting
influence and participating in co-
operative activities in various areas
with various organisations.

SMED's conference on freedom

of expression, autumn 2003

On 28 November 2003, SMED
arranged a half-day conference on
freedom of expression. The confe-
rence was entitled 'Challenges in con-
nection with freedom of expression.
The right to freedom of expression and
the right to be free from racist speech:
where is the balancing point?'. The
background for the conference was
the Supreme Court's acquittal of the
Neo-Nazi Terje Sjglie on charges in
connection with the serious verbal
abuse against immigrants and Jews
which he uttered during a Nazi
march in honour of Rudolf Hess®.
SMED's aim in holding the confe-
rence was to shed light on various
models of balancing freedom of
expression and protection against
racist speech. Presenters invited to
the conference included Kevin
Boyle, professor at the University of
Essex and human rights advocate,
Pia Justesen, researcher at the Uni-
versity of Arhus and leader of the
Danish Discrimination Commissi-
on, and Carsten Smith, former
Chief Justice of the Supreme Court.

Concrete legal aid

SMED frequently receives enquiries
from individuals who are exposed to
racist speech of varying degrees of
seriousness. In most cases, the utte-
rances in question have not been suf-
ficiently serious for SMED to recom-
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mend that the individual lodge a for-
mal complaint under Section 135 a of
the Criminal Code. Since SMED
began its work in 1999, we have recei-
ved a series of enquiries from indivi-
duals who believe that they have been
exposed to racist speech in violation
of Section 135 a of the Criminal
Code. SMED has assisted them in
evaluating the extent to which the
utterances in question may be liable
for punishment. Even though in cer-
tain cases SMED has been of the opi-
nion that an utterance is in breach of
Section 135 a of the Criminal Code,
we may advise the offended person
not to lodge a formal complaint. The
case law demonstrates that the thres-
hold for having a case investigated,
prosecuted and adjudicated in a court
is extremely high.

Details concerning the Sjglie case
and the appeal to CERD

In connection with SMED's concre-
te legal aid service, we would like to
draw particular attention to the Sjg-
lie case®®. The Supreme Court
acquitted Terje Sjglie, amongst other
reasons, because in the interpretation
of the court, the speech in question
did not violate the conditions of Sec-
tion 135 a of the Criminal Code to
an extent sufficient to qualify as a
breach of this provision. The court
also held that Sjglie could not be
punished because his speech did not
contain any direct incitement to
racist actions or violence against
immigrants and/or Jews. The Supre-
me Court stated that the speech
must be considered to lie within the
bounds of that which is permitted,
even though it was both extremely
unsavoury and offensive, and did not
place any weight on the context in

which the utterances were made. Sjg-
lie was not considered to have exerci-
sed the necessary intent with regard
either to the content of the speech or
to its diffusion to the general public.
In addition, the justice writing on
behalf of the majority added that
under Article 4 of the ICERD, Nor-
way is not obligated to prohibit
speech which expresses racial superi-
ority but which does not also contain
an exhortation to violence against
individuals or particular groups.

The judgment evoked responses
from numerous quarters. On behalf
of a number of individuals, the
Mosaic Religious Community in
Oslo and Trondheim and the Anti-
Racist Centre, SMED engaged the
lawyer Frode Elgesem of the law firm
Hjort to appeal the Supreme Court
decision to the Committee for the
Elimination of Racial Discriminati-
on (CERD). The Sjglie case is also
seen internationally to be the most
important case to have come up for
hearing before the CERD to date, as
it will determine the extent to which
Article 4 of the ICERD obligates the
signatory States Parties to prohibit
and penally sanction racist speech,
including speech which does not
include exhortations to racially moti-
vated violence. The Committee's
opinion is expected to be delivered
during the course of the year. Even
though the Committee's opinion is
not legally binding, SMED awaits
the result with interest. The Com-
mittee’s position on this case must
necessarily serve as a guideline for
national legislation, both in connec-
tion with the framing of the text of
the legislation and in connection
with the courts’ subsequent applica-
tion of the legislation.
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The Natt & Dag case

In the autumn of 2003, the free
newspaper Natt & Dag published an
article which coarsely poked fun at
Muslim girls and sex. The case illus-
trates how difficult it can be to draw
the line between sanctionable and
non-sanctionable speech. In SME-
D's view, Section 135 a of the Cri-
minal Code was not breached in this
case. However, SMED assisted the
complainants, two Muslim youth
organisations, in lodging a com-
plaint about Natt & Dag to the
Press Complaints Commission
(PFU) for breaching the code of
ethical conduct under which the
press operates (the '‘Be on Guard'
code of conduct, point 4.3). The
PFU's hearing of the complaint led
to criticism of the paper for having
breached the ethical guidelines
under which the press operates. The
PFU concluded that "Natt & Dag's
actions deserve to be criticised"#. In
our opinion, this case provides a
good example of tactics which are
just as effective in the effort against
racist speech as a court hearing
would have been.

Comments on green papers

As part of our effort to influence the
development of practice in this area,
SMED has submitted comments in
response to the presentation of seve-
ral green papers which relate to the
theme of racist speech. First and
foremost, we would like to draw
attention to SMED's comments in
response to the Holgersen Commis-
sion's proposal for a new Act Against
Ethnic Discrimination published in
NOU 2002:12, 'Legal protection
against ethnic discrimination’, sub-
mitted on 14 June 2002.

"The Inquiry starts ... from the
assumption that the legislator has a
freedom to act which allows the
tightening of criminal liability
under Section 135 a, and proposes
certain changes to Criminal Code
Section 135 a, in order that it shall
cover more instances of racist speech
and communication.

In principle, freedom of expression
is assumed to be a protection
against discrimination and racist
verbal abuse. SMED concurs to a
large extent with the Commission
on Freedom of Expression, which in
NOU 1999: 27 p. 154, emphasises
that racism must be able to be
expressed in order to be combated,
in that viewpoints are aired, dispu-
ted and brought to a balance via
open debate in the public sphere.
Nonetheless, SMED agrees with the
[Holgersen] Inquiry that there is a
need to amend Section 135 a of the
Criminal Code, to make it a more
effective protection for those who
are exposed to racist verbal abuse
and harassment.

In our opinion, racism is irrational,
and therefore also to a significant
degree unaffected by a discourse
built on rational arguments. In our
opinion, an effective penal provisi-
on against racist harassment is a
necessary recognition that the cha-
racteristics which are specific to
racism mean that it is possible to
restrict speech which grossly over-
steps the boundaries of a debate in
which it would otherwise be accep-
ted as part of the process of discussi-
on and refutation”.



21) Police Superintendent Harald Skjenfjell to
the online edition of Dagsavisen (published
6 May 2004, at 7.41pm).

22) Publications of the Director of Public Prosecu-
tions No. 4/2002, 'An investigation of the
handling of cases brought under Sections 135 a
and 349 a of the Criminal Code by the police
and the public prosecutors' (En undersgkelse
av politiets og patalemyndighetens behandling
av saker som anmeldes etter straffeloven
§135a09 §349a).
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Freedom of speech and protection against racist speech

In addition, SMED has submitted

comments in connection with the

following government proposals:

« Proposal for a new Criminal
Code, NOU 2002: 4
New Criminal Code.

 Prohibition against racist organi-
sations, speech and demonstra-
tions: a report from a study
commission established by the
Minister of Justice in 2001.

e NOU 1999:27 Freedom of
expression must take place.

These comments are available in
Norwegian on SMED's website,
www.smed.no.

Co-operation with and influencing

of the police and the Public
Prosecutor’s Office

Since its inception, SMED has focu-
sed strongly on the relationship be-
tween the police/Public Prosecutor’s
Office and minorities, and in parti-
cular on the police's handling and
investigation of complaints lodged
under Section 135 a of the Criminal
Code. Although the Public Prosecu-
tor's Office is enjoined by the Direc-
tor of Public Prosecutions to priori-
tise the investigation of cases under
Section 135 a of the Criminal Code
and other provisions intended to
protect against racially motivated
crimes, experience shows that unfor-
tunately this injunction is not always
implemented in a satisfactory way.
The police are often reluctant to
investigate complaints about racist
speech. As an example, it may be
mentioned that although the task of
uncovering racism online has been
set as a high priority for the Natio-
nal Criminal Investigation Service in
Norway (Kripos), and a tips hotline

was established in February 2004,
and tips have been submitted about
racist websites, none of the tips have
resulted in the institution of crimi-
nal proceedings. On 6 May 2004,
Police Superintendent Harald
Skjensfjell admitted to the online
edition of Dagsavisen that the effort
had unfortunately been somewhat
overshadowed by the effort to
uncover child pornography, and also
stated that "\We are working to pre-
vent racism online, although this effort
cannot be given the same scope as
other, more highly prioritised areas®".
In SMED's opinion, it is an unfor-
tunate signal to give to both those
who make racist utterances and their
victims that Kripos is not giving gre-
ater importance to the implementa-
tion of the Director of Public Prose-
cutions' directive on prioritisation.
SMED has been and is represen-
ted in various forums which aim to
improve the Public Prosecutor's
Office's efforts and initiatives in
connection with the handling of
racially motivated crime. These for-
ums have included both discussion
forums, with participants from the
Public Prosecutor’s Office, the aut-
horities and various organisations,
with the aim of influencing the
Public Prosecutor's Office's attitudes
concerning the problem, as well as
concrete projects, such as, amongst
other things, a working group esta-
blished in October 2001 by the
Director of Public Prosecutions with
support from the Ministry of Justice,
with a mandate related to the police
and the Public Prosecutor's Office's
work on cases concerning Criminal
Code Sections 135 a and 349 a.
The working group's report was
published on 11 December 2002%.
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23) See the detailed discussion of the challenge
in Moving towards 2001, p. 132 ff.
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The working group was asked to
evaluate the quality of the investiga-
tions and prosecutions carried out in
connection with complaints lodged
under Criminal Code Sections 135 a
and 349 a. In brief, the report con-
cludes that a series of weaknesses
characterise both the investigation
and prosecution of cases which are
prosecuted under Section 135 a of
the Criminal Code, and that this
may to some degree explain the low
number of cases on racist speech
which conclude with a positive
decision to prosecute, in the form of
an injunction or indictment. In the
opinion of the working group, there
is a need both to raise the level of
knowledge on the part of those
involved in the investigative and
prosecutorial side, and also to
implement a series of administrative
and organisational reforms of the
police and the Public Prosecutor's
Office's routines.

An election free from xenophobia
In connection with the parliamen-
tary elections in 2001, SMED
challenged and called on the
political parties to conduct an
election campaign free from
xenophobia. SMED developed the
declaration 'Freedom of expression
and ethnic relations in a democratic
society: guidelines for the 2001
election’. The declaration was
developed based on an idea from a
similar exhortation to British
politicians from the Commission for
Racial Equality (CRE) in Great
Britain that same year?. All of the
leaders of the political parties which
contested the election signed the
declaration, with the exception of
Fridtjof Frank Gundersen, leader of
the Liberal People's Party, and
Oddbjgrn Jonstad, leader of the
Norwegian People’s Party. SMED
repeated its call in connection with
the municipal and county council
elections in 2003. In that election,
the leader of the Progress Party, Carl
I Hagen, also declined to sign the
declaration. He stated that he did
not want to subject himself to any
form of censorship in advance in
connection with his participation in
the election.
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Summary

Norwegian society today looks
rather different than it did nearly
200 years ago, when ideas and
thoughts about democracy and
freedom of expression were still
relatively new. At that time, it was of
decisive importance that freedom of
expression was provided with the
best possible conditions, in order to
be able to develop a healthy and vital
democracy in which no one risked
being punished for their critical
opinions of those in power. It is not
entirely obvious that the same
considerations are just as strongly in
effect today. Today other considera-
tions must also be taken into
account, precisely in order to protect
democracy, as an effective and real
protection against racist speech.

Immigration is a reality to which
we as a nation must relate. But a
good integration process requires
that all residents are secured equal
treatment and equal opportunity,
independent of background and
origin. In the long run, unreaso-
nable and gross discrimination
against certain groups may represent
a threat against democracy.

Our conclusion is therefore that
freedom of expression is a necessary,
but not sufficient pre-condition for
democracy. In the end, an uncritical
defence of freedom of expression
may come to threaten that which it
was originally intended to defend
— namely democracy. In order to
preserve a healthy and vital demo-
cracy, we must also ensure that other
fundamental human rights are pro-
tected and strengthened, including
improved protection against
discriminatory and hate speech.

Ytringsfriheten og vernet mot rasistiske ytringer

SMED does not want to gag free-
dom of expression in the effort
against racist speech. Nonetheless,
we must not underestimate the
potential for inflicting damage
which such speech may possess,
both for the individual affected, and
in a larger context, for the society as
a whole, in that not everyone is
secured equal participation in the
democratic processes.

As the legislation and case law
function today, an imbalance has
arisen between the right to freedom
of expression and the right to
protection against hate and racist
speech. SMED's experience is that
freedom of expression is not
threatened by Section 135 a of the
Criminal Code — the ‘racism
paragraph’; on the contrary. In our
opinion, the society is not reacting
strongly enough against discrimi-
natory speech which is expressed in
the public sphere. It is hoped that
the proposed change in Section
135 a of the Criminal Code will to
some extent contribute to redressing
this imbalance by strengthening the
protection against hate and racist
speech.
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AS THE PREVIOUS CHAPTERS have
demonstrated, there is still a long
way to go before we have reached
the goal of full ethnic equality in
Norway. The next step along the
way is the enactment of the law on
ethnic equality and discrimination,
and effective enforcement thereof.

Why a joint enforcement
apparatus?

One of the most important discussi-
ons in connection with future enfor-
cement concerns the issue of whether
it would be most effective to establish
an independent enforcement appara-
tus for ethnic equality, or whether the
effort would be enhanced and be
more effective if today's apparatus for
gender equality (the Gender Equality
Ombud, the Centre for Gender
Equality and the Board of Appeals)
were merged with the future appara-
tus for ethnic equality (including
SMED, amongst other organisations).
In response to the invitation to sub-
mit comments on the Holgersen
Inquiry's report, SMED argued that a
natural first step would be to house
the organisations in the same buil-
ding, and that it was too early to
merge them for the time being. After
an independent ministerial working
group called for comments on a pro-
posal for the merger in early summer
2003, SMED arrived at the conclusi-
on that a joint apparatus would in fact
be the best alternative.

There are several reasons for this.
First of all, it will not be long before
several grounds of discrimination
receive their own legislation, and the-
reby require effective enforcement.
First in line are the disabled, for
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whom the Syse Inquiry is scheduled
to present its report in April 2005 on
how the disabled are to receive impro-
ved protection against discrimination.
In addition, there is reason to believe
that there will also be similar develop-
ments in the near future with regard
to protection against discrimination
on the grounds of sexual orientation
and age. One reason for this is that
protection against discrimination on
all of these grounds is included in the
amendments to Chapter X A of the
Working Environment Act. Another,
more principled reason is that human
dignity and basic human rights are at
the heart of any prohibition against
discrimination. In the long term, it is
difficult to imagine a situation in
which protection against all forms of
discrimination does not enjoy the
same degree of support via a strong
legal framework and effective and
coordinated enforcement. Seperate
agencies handling cases relating to at
least five separate grounds would
hardly provide the overview with
which the effort would best be served,
among other reasons because many of
us will find ourselves in situations in
which we experience discrimination
on more than one ground. Moreover,
having just one apparatus would also
be much easier for those who have
obligations under the relevant laws,
such as employers.

Another process of great signifi-
cance is the evaluation of the future
structure of the Norwegian Directo-
rate of Immigration (UDI), set in
motion by the Ministry of Local
Government and Regional Develop-
ment (KRD). The Danish firm PLS
Rambgll Management, which is con-
ducting the evaluation, is to present
its evaluation and recommendations
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in late August 2004. Currently UDI
has two principal tasks: to control
immigration into the country, and to
manage the integration of those who
are permitted to stay. In SMED's opi-
nion, it will be important to see the
latter task in the context of documen-
ting the nature and extent of ethnic
discrimination, which would natural-
ly fall under the purview of the future
Equality and Discrimination
Ombud.

Joint enforcement with an
emphasis on human rights

When SMED delivered its com-
ments on the proposal for a joint
apparatus, we emphasised the
following main points:

Joint enforcement
SMED believes that a joint enforce-
ment apparatus for protection against
discrimination on the grounds of gen-
der and ethnicity should be establis-
hed, given several clear preconditions.
SMED considers that the long-term
goal should be the establishment of an
independent national institution
which works on behalf of equality and
non-discrimination. Such an institu-
tion's area of responsibility must be
protection against discrimination on
all of the grounds which the state is
obligated to protect. Without this kind
of overarching strategy, there will be
little point in merging the enforcement
bodies for gender and ethnicity.

General prohibition against discrimi-
nation included in the Constitution
SMED also believes that another pre-
condition must be a clear ambition to
strengthen the effort against discrimi-

nation and on behalf of equality, irres-
pective of grounds. SMED proposes
that a general prohibition against dis-
crimination be included in the Con-
stitution, in order to emphasise this.

Religion must be included in the
area of responsibility

SMED recommends that discriminati-
on on the grounds of religion be inclu-
ded as soon as possible in the area of
responsibility covered by the enforce-
ment apparatus. Deliberation and
implementation of legislation on other
grounds of discrimination — or sector-
based legislation — should occur as quic-
kly as possible.

The workplace must be included

in the area of responsibility

SMED believes that the enforcement
of the new Chapter X A of the Wor-
king Environment Act should be assig-
ned to the new supervisory apparatus.
In addition, we refer to Proposition to
the Odelsting no. 104 (2002-2003),
in which the Norwegian Ministry of
Labour and Government Administra-
tion explicitly advocated that this
should occur once the new enforcement
organ is operational.

Joint supervisory and resource centre
SMED is of the opinion that a joint
enforcement apparatus can cover vari-
ous different functions, including deci-
sions in individual discrimination
cases, legal and political work, rese-
arch and documentation activities
and efforts to shape opinion, as well as
provision of information and advice to
organisations on issues such as the ful-
filment of the obligation to work pro-
actively. Therefore, we do not believe
that a separate resource centre would
be necessary.
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Joint enforcement organ and
documentation

A joint enforcement organ for both gen-
der and ethnicity would contribute to
improved and coordinated documenta-
tion of illegal differential treatment on
both grounds. However, SMED would
also recommend a general strengthening
and coordination of the knowledge base
and methods which are available in the
field of ethnic discrimination. The
degree to which the responsibility for
documenting the nature and extent of
ethnic discrimination — which is today
divided among several entities (SMED,
UDI and to some extent the Centre for
Studies of Holocaust and Religious
Minorities in Norway) — would be bet-
ter managed if this knowledge were col-
lectively available at the professionally
independent Discrimination Ombud,
should be evaluated.

Provisions on discrimination must
be harmonised

SMED strongly supports the ministry's
conclusion that the regulatory fram-
ework needs to be harmonised, and
that it is essential to choose the soluti-
on which provides the best protection.
We also believe that it is essential that
the new supervisory apparatus be
given the power to hand down decisi-
ons in all cases, that a similar obliga-
tion to work proactively and similar
regulations governing the burden of
proof be implemented, and that sanc-
tions for violating the respective laws
be harmonised.

Accessibility of services

SMED believes that the new authority
should be located in Oslo. Proximity to
client groups and NGOs with nation-
wide networks is important, and will
be decisive for ensuring that the autho-
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rity is accessible. The consideration of
attracting and keeping qualified staff
in a small community of professionals
provides another argument in favour
of Oslo. It is also relevant that all of
the organs which are affected by the
merger and which would be part of
the new supervisory apparatus are cur-
rently located in Oslo.

Nationwide service

At the same time, there is a significant
need to put in place an accessible
service which covers the whole country.
The enforcement apparatus must be
given sufficient resources to establish
permanent local offices, and/or to esta-
blish an ambulatory arrangement. In
SMED's experience, the possibility of
meeting with the authority face-to-face
will be of particular significance for the
groups we work with. The current
arrangement, whereby the nationwide
aspect consists of a freephone number,
together with coverage of travel expen-
ses, is not sufficient to provide indivi-
duals who experience discrimination
with an accessible service. This is made
clear in, among other places, the exter-
nal evaluation of SMED which was
published in the summer of 2004.

Organisation vertically by grounds
of discrimination and horizontally by
case area

SMED acknowledges that it may be
sensible to allow the authority itself to
decide on the appropriate form of
organisation. However, in some areas
there is a pre-condition for an effective
enforcement apparatus, namely that it
be organised both horizontally by case
area, and vertically by grounds of dis-
crimination. This will ensure that the
interests of both those who are exposed
to discrimination and those who have
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obligations stemming from the rele-
vant legislation — e.g. employers, in
connection with the obligation to
work proactively — are taken into
account. The same may, for example,
be true in connection with public ser-
vice provision. At the same time, it is
important to arrive at a model in
which there is room for multiple spo-
kespeople, such that individual
grounds for discrimination do not get
drowned out.

The name of the entity should be
'Equality and Discrimination
Ombud'...

SMED supports the minority proposal
from the working group concerning the
name of the future enforcement appara-
tus. In our opinion, the name 'Equality
and Discrimination Ombud" best
expresses the idea that the organ is
intended to secure due process protecti-
on for individuals, and would be part
of an important tradition in which the
designation ‘ombud' carries significant
weight. In Norwegian, the term "autho-
rity" is more technical, and does not
carry the same connotations. Concer-
ning the extent to which an ombud has
the power to hand down decisions, this
will be determined by other provisions,
and is not in and of itself an argument
against using the term ‘ombud'. More-
over, various authorities and ombuds
currently have differing levels of power.

(The full text of SMED's comments are
available in Norwegian on SMED's
website, www.smed.no.)

Advantages and disadvantages
of joint enforcement

A foundation built on human rights
The right not to be discriminated
against, irrespective of grounds, is a
basic human right. Establishing a
joint enforcement apparatus will
highlight the overarching human
rights perspective in all efforts against
discrimination. This type of joint
apparatus will be able to serve as a
strong and independent institution
for equality and against discriminati-
on, irrespective of the grounds on
which discrimination occurs.

Harmonised legislation and
common practices

As mentioned above, it is difficult to
imagine that in the long run, all of
the grounds on which Norway has
undertaken to protect individuals
against discrimination will not enjoy
the same degree of protection. A joint
enforcement apparatus will simplify
the effort to harmonise the legal
framework and general practices, so
that the same degree of protection is
more quickly provided in practice.

A dynamic mileu working against
discrimination and for equality

A joint enforcement apparatus will
result in a dynamic professional com-
munity, avoiding excessive fragmen-
tation of professional competence in
the areas of discrimination and equa-
lity. A joint environment will also
provide significant professional com-
petence in support of discrimination
law, documentation activities and the
influencing of opinion. A strong and
united professional environment will
be important for facilitating develop-
ment within the fields of discrimina-
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tion and equality, and will be capable
of attracting additional support wit-
hin these fields.

Common experiences and

mutual learning

A joint enforcement apparatus will
make it easier to share experiences
and learn from them across all
grounds of discrimination. The pro-
fessional communities which current-
ly exist for the various types of discri-
mination have much to offer each
other. For example, the area of equali-
ty has legal experience which is valu-
able for all concerned, as well as use-
ful tools for advancing equality. The
disabled have strong organisations,
and regional and nationwide net-
works. Through our work against
ethnic discrimination, we have deve-
loped some interesting strategies, in
which experience from individual
cases goes hand in hand with the
effort to influence public opinion and
develop documentation.

In addition, a joint apparatus will
also cover aspects of society in which
the various grounds of discrimination
have much to gain from a common
strategy. One example is the labour
market, an area in which discrimina-
tion on all grounds occurs in various
forms. As mentioned earlier, over the
course of the five years of SMED's
existence, workplace-related cases
have made up the largest category
among the enquiries we receive.
There is good reason to believe that
the same is true for other grounds of
discrimination. It will therefore be of
decisive importance that a joint appa-
ratus is given powers which cover
workplace-related cases, both because
discrimination often occurs in this
area, and because it is an area of com-
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monality among the various grounds
for discrimination, with great poten-
tial for mutual learning.

Balancing competing interests
There is no reason to gloss over the
fact that the grounds on which pro-
tection against discrimination is pro-
vided may conflict with each other
in certain situations.

One example is gender equality
and religion. One of the proposals
made in connection with the invitati-
on to submit comments on the law
against ethnic discrimination is to
exempt religious communities from
the requirement to promote gender
equality as far as internal relations are
concerned. SMED is critical of this
position. We believe that a better
solution would be to have the obliga-
tion not to discriminate also apply to
these relations, and that it should be
up to a joint equality and discrimina-
tion ombud to weigh the competing
demands of these two interests. The
result will of course often be the
same, namely that in some cases
involving internal relations, religious
communities will be permitted to
deviate from the requirement for gen-
der equality, but this would at least
provide an open evaluation of the
various interests involved, and a
explanation for the decision.

Danger that one or more of the
grounds will be drowned out?

There may be a danger that certain
protected categories will be drowned
out in a joint enforcement appara-
tus. All of the grounds share the
need to have a strong spokesperson
in the public sphere, and in a joint
apparatus there is the risk that there
will not be space for multiple voices
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communicating with the public.
This is a problem which should be
dealt with via the mandate for the
enforcement apparatus, via the way
in which the apparatus is organised,
and via the daily work of the appara-
tus after it has been established. At
the same time, it is important to
keep in mind that various seperate
enforcement bodies offer no guaran-
tee that all grounds will be able to
successfully capture public attention.

Difficult to obtain specialised
expertise?

Even if there are many shared
aspects in the effort against discrimi-
nation and for equality across all
grounds of discrimination, there will
continue to be certain questions
which to a greater or lesser degree
specifically relate to one of the
grounds. Examples include religion,
in connection with ethnic discrimi-
nation, and physical accessibility for
people with disabilities. If the
advantages of a joint apparatus are
not to be overshadowed by the dis-
advantages, it will be important to
ensure that the joint enforcement
apparatus has both financial and
personnel resources sufficient to
enable it to secure sufficient professi-
onal expertise.

Struggle for scarce resources?

It has been speculated that one
important motive behind the propo-
sal for a joint enforcement apparatus
is the wish to economise on resour-
ces and choose the least expensive
solution. The report from the minis-
terial working group establishes that
it should be assumed that the new
apparatus will require at least twice
the resources which are currently

used in connection with gender
equality, given that the apparatus is
to include two grounds of discrimi-
nation. SMED would like to
emphasise that setting this level as a
minimum is a pre-condition for
ensuring that a joint apparatus will
be as effective as is required. The
alternative would be an apparatus in
which efforts against discrimination
on various grounds are overshado-
wed by internal struggles for
resources.

SMED's experiences which
should be followed up on

Joint handling of documentation
and individual cases

In the proposal for the organisation
of the future apparatus, it is planned
that while handling of individual
cases, documentation and influen-
cing of public opinion can be assig-
ned to the same organ, there is a
need for an independent board of
appeals for individual cases. This is
an arrangement which at the outset
is similar to that which falls under
SMED's mandate, although we do
not currently have the power to
hand down decisions in cases which
will be assigned to the future appara-
tus. Our experience suggests that
this is a good solution. Being able to
learn from and further implement
experience gained from handling
individual cases provides a good
basis for improving documentation.
At the same time, both individual
cases and documentation-related
work uncover gaps in the regulatory
framework and current practice, and
form an important basis for being
able to conduct targeted shaping of
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opinion. Our experience is that this
effort requires interdisciplinary work
between, amongst others, lawyers
and social scientists.

Need for more systematic
documentation of the extent
of discrimination
Over the course of the five years
SMED has existed, documentation-
related work has been an important
part of our efforts. This documenta-
tion is, to a large extent, drawn from
the experiences of those who have
chosen to contact us. In addition,
we have conducted several indepen-
dent surveys, such as a study of the
political representation of individu-
als with non-Norwegian back-
grounds in municipal and county
councils, and the housing investiga-
tion presented earlier in this report.
In our mandate, it is stated that
SMED is to document the "nature
and extent' of ethnic discrimination
in Norway. Our experience is that
the work which has resulted from
the resources we have been able to
devote to this has to date provided
us with a relatively good overview of
the nature of ethnic discrimination,
but has provided an insufficient
basis for being able to make definite
statements about the extent of dis-
crimination. Through contact with
our clients we are repeatedly made
aware of the fact that the episodes
which are brought to our attention
represent only the tip of the iceberg,
and that the total extent of experien-
ced discrimination in Norway is still
far from being sufficiently surveyed.
In our opinion, it is important
that the new enforcement apparatus
be in a position to work systemati-
cally on developing documentation
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regarding the extent of ethnic discri-
mination in Norway. Among other
things, a study of on experienced
ethnic discrimination should be
conducted in Norway, as has been
done in both Sweden and Denmark.
This will demand significant time
and resources, and it is extremely
important that this be taken into
account when the resource require-
ments of the new apparatus are
being considered.

SMED has received funds from
the EU for a joint project with our
co-operation partners, aimed at
developing various methods of inve-
stigation into experienced discrimi-
nation. The goal is to put in place a
system which is designed to produce
solid and comparable data on expe-
rienced discrimination for all of
Europe. Here in Norway we are
working together with Statistics
Norway (SSB) on this. During the
implementation of the EU project,
we are aiming to conduct the first
study of experienced discrimination
in Norway in the wake of the major
survey of living conditions among
immigrants which SSB is to conduct
in 2005-2006.

There is widespread interest in
bringing the facts about the extent
of ethnic discrimination out into the
open. An editorial in the Norwegain
newspaper Verdens Gang (7 June
2004) underscores what is at stake:

"The situation is grave for those
who are unable to get the jobs they
apply for, despite being well-qualified.
The social ramifications are perhaps
even more serious. Norway has become
a multi-ethnic society. Herein lie the
seeds of both diversity and creativity, as
well as potential conflict. It is essential
that children and young people with
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minority backgrounds see that they
have the same chance to succeed as do
ethnic Norwegian children and young
people. They need to feel that it is
worth the trouble of obtaining the
education necessary in order to pursue
exciting and challenging professions. It
is extremely destructive if these young
people constantly see that this is of no
use. This is precisely why it is impor-
tant to survey the extent of discrimina-
tion. Once that has been done, there
will be no excuse not to act".

Accessibility

In order for an enforcement appara-
tus to fulfill the needs of its clients
on their own terms it must be truly
accessible. It should be easy to con-
tact, and the response should be
quick. In SMED's experience, perso-
nal face-to-face contact is of great
significance. This is perhaps most
important when it comes to hand-
ling complaints of ethnic discrimi-
nation. To some extent, this is
because some of our clients have
previously had bad experiences of
dealing with the public sector. This
may be true both of experiences in
their home countries, and of previ-
ous interactions with the Norwegian
system. It is also because some of
our clients are unable to communi-
cate in writing. Whatever the case
may be, our experience is that being
able to meet with us face-to-face,
with an interpreter present if neces-
sary, is an important prerequisite for
enabling individuals to receive the
help they nedd. (Additional infor-
mation is provided on this issue in
the section which discusses the clo-
sure of SMED's legal aid service; see
below.)

Nationwide service

Of course, discrimination does not
just occur in Oslo, even if a large
portion of our clients are located in
or near the capital (this is the prima-
ry reason why we believe the enfor-
cement apparatus should be located
there). Nationwide service and
accessibility is essential for comba-
ting all grounds of discrimination.
Our experience is that a freephone
number and the ability to cover tra-
vel expenses are insufficient. In addi-
tion, the apparatus must be physical-
ly present in various parts of the
country. This can be accomplished
either by opening local offices, or
though a mobile arrangement, in
which staff travel out to different
locations. If the latter model is cho-
sen, it will require advance prepara-
tion in the form of developing con-
tacts in relevant communities and
creating sufficient advance publicity
around each visit.

Inclusion into the

Constitution of the right not to
be discriminated against,
irrespective of grounds

In conclusion, SMED considers that
there are more advantages than dis-
advantages to a joint enforcement
apparatus. We believe it will be sim-
pler and more straight-forward for
those who use our services, whether
they have rights (clients) or obligati-
ons (e.g. employers) stemming from
the statutory framework. \We believe
that a joint apparatus will facilitate
improved harmonisation of regulati-
ons and practices, and that there is
significant potential for mutual
learning.
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But there are, in consequence, a
number of clear prerequisites neces-
sary to ensure that this is as effective
as we would like. A joint enforce-
ment apparatus must cover all the
grounds on which the state is obliga-
ted to provide protection against dis-
crimination, as the statutory fram-
ework is gradually put in place.
Since the joint enforcement appara-
tus must be independent, it must
have sufficient resources to develop a
dynamic professional community
and to be able to provide nationwide
accessibility.

Moreover, SMED believes that it
is important to highlight the human
rights aspects of anti-discrimination
and equality. We therefore advocate
that a general protection against dis-
crimination, irrespective of grounds,
be included in the Constitution. A
constitutional protection will raise
the status of anti-discrimination
efforts, and ensure that attempts to
balance anti-discrimination against
other constitutionally protected
human rights such as freedom of
expression produce balanced and
positive results. By signalling that
there is a general constitutional pro-
tection against discrimination, we
will also ensure that the purpose of a
joint apparatus is to strengthen the
effort against discrimination and on
behalf of equality.

Where do we go from here? The way forward

Discontinuation of SMED's
legal aid service

SMED's legal aid service is being
discontinued — what now?

Since the Centre's inception in
1999, SMED has provided legal aid
to individuals who experience discri-
mination on the grounds of religious
creed, race, skin colour or national
or ethnic origin. SMED's legal aid is
free for our clients. The mandate
does not empower SMED to take
cases to court, either as counsel in
civil cases or defence counsel in cri-
minal cases.

Norwegian Public Report
(NOU) 2002:12 Legal protection
against ethnic discrimination and the
report A joint enforcement apparatus
for discrimination on the grounds of
gender and ethnicity propose that
SMED be included in the new
enforcement apparatus, which
implicitly means the discontinuation
of SMED's legal aid services. SMED
IS not necessarily against such a
development, but we believe that the
consequences of this must be care-
fully considered.

Until recently, statutory protection
against ethnic discrimination was
limited to the regulations on protecti-
on against discrimination in hiring in
Section 55 A of the Working Envi-
ronment Act, and scattered mentions
in other legislation, e.g. Sections 135
aand 349 a of the Criminal Code.
Although there is now a general pro-
hibition against discrimination in the
Working Environment Act, and vari-
ous prohibitions against discriminati-
on in housing legislation, statutory
protection against ethnic discrimina-
tion will be insufficient until the new
law on protection against ethnic dis-
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crimination takes effect. This makes
it difficult to measure the effecti-
veness of SMED's legal aid. Nonet-
heless, we would like to draw attenti-
on to some important points in the
discussion about legal aid in discrimi-
nation cases.

Obligation to secure effective
protection against discrimination
The Norwegian state is obligated to
secure effective statutory protection
against discrimination and access to
the courts — or similar organs — in
discrimination cases. The state's
obligation to secure effective remedi-
es before national authorities follows
from the European Convention on
Human Rights, Article 13. The right
to a fair trial in determination of
civil rights and obligations or crimi-
nal charges follows from Article 6 of
the European Convention on
Human Rights, as well as from Arti-
cle 14 no. 1 of the Covenant on
Civil and Political Rights. EU legis-
lation also upholds this principle,
c.f. e.g. EU Directive 2000/78/EC
Article 9.

The principle of "access to justice'
is thoroughly described in NOU
2002:18 Access to justice. In this con-
text, it is stated that:

The state fulfils its obligations if
conditions are arranged such that
citizens have a real possibility of
having their rights asserted.

The report points to four prerequisi-
tes for "access to justice’: 1) access to
legal advice, 2) access to legal servi-
ces, 3) access to the courts, and 4)
that the access must be real/effective.
SMED mentions these conditions at
the outset because our legal aid ser-

vice has revealed that all of the con-
ditions are — to a greater or lesser
extent — problematic for our clients.

SMED has uncovered a need for
legal advice, and we have provided
such information. SMED has unco-
vered high barriers to access in
encounters with solicitors/defence
counsel and the legal system more
generally, has assisted in establishing
contact with solicitors/defence
counsel, and has served as a liaison
between individuals and
solicitors/defence counsel. As far as
effective/real access to the courts is
concerned, SMED as an institution
has not assisted with this, as our
mandate is limited, but we have fol-
lowed individual cases ‘from the
sidelines' and made relevant obser-
vations.

The issue of legal aid for future
discrimination cases must be discus-
sed separately in connection with
the issue of free legal advice and free
conduct of cases. As also emphasised
on p. 37 of the report cited above, it
is nonetheless important that:

The central prerequisites for access
to justice are closely related. The
prerequisites also serve as pre-con-
ditions for one another. If a citizen
lacks information on his/her legal
position, he/she may not know that
he/she should seek professional assis-
tance, or perhaps how he/she might
seek such assistance. If legal assis-
tance is not obtained, most people
will have difficulty in conducting
their cases and asserting their rights
in court. In other words, it is of
little use if there is effective access to
the courts, if effective access to legal
services and information does not
simultaneously exist.
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An unmet need for legal advice

and legal aid

SMED does not have a mandate to
provide assistance to ethnic and reli-
gious minorities; the mandate is
limited to providing assistance in
‘cases on discrimination'. In practi-
ce, this means that we also frequent-
ly receive and handle cases from eth-
nic Norwegians who believe they
have been discriminated against in
various aspects of their lives. Nonet-
heless, the majority of our clients,
approximately two thirds, have non-
Western immigrant backgrounds.
SMED has therefore amassed rele-
vant experience concerning the legal
aid requirements of individuals with
non-Western immigrant back-
grounds.

In SMED's experience, administe-
ring a mandate which limits our legal
aid activities to legal cases on discri-
mination offers a particular set of
challenges. This is connected both
with the fact that we — as a result of
gaps in the legislative framework —
have had limited opportunities for
pursuing certain cases as discriminati-
on cases, and also with the fact that
poor treatment of individuals is not
necessarily the result of discriminati-
on. In addition, there is no doubt
that that which is experienced as dis-
crimination will not always coincide
with legal definitions of what is and
what is not considered discriminati-
on. SMED believes that the enforce-
ment apparatus will be faced with the
same challenges when it comes to
communicating its legal basis to its
clients.

Individuals with insufficient lang-
uage capabilities often have a particu-
lar need for legal advice. The ability to
be able to consider one's position in

Where do we go from here? The way forward

relation to rights and obligations in a
society which is regulated to a large
extent, is a particular challenge. This
is particularly the case for newly arri-
ved immigrants, but also for other
individuals, such as those who depend
to a large extent on communication
with public offices (including the
Norwegian Public Employment Ser-
vice (Aetat), the Social Welfare Office,
the Child Welfare Service and the
Social Security Office).

We have provided legal advice in
552 of the 893 cases we have hand-
led, c.f. Moving towards

2002, p. 24. In the Evaluation of
SMED's legal aid service, point 3.2,
the evaluators comment on the fact
that a large proportion of SMED's
legal aid has consisted of providing
legal advice:

But these figures can also be read in
another way: it is possible that they
reflect the limits of legal aid,
beyond providing information
about a case's legal status. The
limitation lies in the fact that des-
pite the clients' subjective under-
standing that they have been dis-
criminated against, there is no

legal provision through which to
provide assistance in these situati-
ons.....

Is legal aid therefore unnecessary,
because it often does not lead to a
legal resolution of the problems? On
the contrary, this is of course not the
case. This can be demonstrated by
using the Centre's statistical data in
another way, namely to illustrate
the insufficiency of the current legal
framework....

In some cases, SMED has provided
legal advice and assistance when the
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problem has in fact been that other
public entities have neglected their
obligation to provide advice and
assistance as stipulated in the Admi-
nistration Act or on some other legal
basis. In SMED's experience, there is
a comprehensive unmet need for
legal advice and legal aid. We believe
that the need will remain great so
long as various public entities neglect
their obligation to provide advice,
and so long as there are no instituti-
ons and initiatives which reach out to
individuals in need of advice.

The discontinuation of SMED's
legal aid service means that those
enquiries of a general nature to which
we have responded, will be addressed
to other entities. In addition, we have
no evidence which supports any
conclusion other than that the unmet
need for legal aid which SMED has
documented, forms only a minor
portion of the total unmet need for
legal aid within this group.

Legal aid in cases brought before the
equality and discrimination ombud
The Government's proposal for a
new enforcement apparatus includes
the establishment of a free, accessible
agency with the power to decide
individual cases. The supervisory
authority will have an obligation to
provide advice and information, c.f.
Section 11 of the Administration
Act, as well as the power to obtain
testimony from opposing parties in
cases.

SMED believes that if the newly
established enforcement apparatus
fulfills its obligation of providing
advice on a truly accessible basis, the
need for additional legal aid in order
to present a case before the superviso-
ry organ will be minimal. Fulfilling

the obligation to provide advice is,
however, an extremely critical factor
in connection with the establishment
of the enforcement apparatus, and we
wish to emphasise that the cost of
ensuring accessibility for those in need
of assistance with regard to ethnic dis-
crimination will be significantly grea-
ter than for those seeking assistance
with respect to gender discrimination.

Accessibility for this client group
presupposes that the client is able to
make a verbal report of the course of
events (in some cases via an interpre-
ter) to the staff member, who then
writes this down. In addition, accessi-
bility presupposes that it will be pos-
sible to meet individuals in or near
the location where they live. Commu-
nication-related challenges will be
particularly significant in some cases,
for example in connection with newly
arrived refugees and immigrants, but
also in connection with individuals
who have lived in Norway for longer
periods of time. SMED has concrete
experience which highlights the fact
that this dialogue requires significant
time and resources.

We emphasise this because a signi-
ficant number of the enquiries we
handle concern insufficient willing-
ness on the part of the public authori-
ties to adapt to individual communi-
cation needs. The legitimacy of the
apparatus which is to be established to
deal with such cases, will depend on
its ability to facilitate communication
with clients as required. In the event
that the supervisory apparatus does
not succeed in ensuring accessibility,
volunteer organisations and other
legal aid initiatives will be faced with
the need to provide assistance in con-
nection with conducting a case before
the supervisory apparatus.
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Legal aid in other cases

Via our work, based as it has been
on an insufficient legislative fram-
ework, SMED has found that a seri-
es of "discrimination cases' are and
will continue to be built on the basis
of other legislation.

In Section 17 of the proposed law
against ethnic discrimination, it is
therefore explicitly stipulated that the
enforcement apparatus may neither
rescind nor alter administrative deci-
sions taken by others, or issue directi-
ves on how the authority to adopt
administrative decisions should be
used so as not to constitute discrimi-
nation. Currently, corresponding
provisions are in effect for gender
equality, c.f. the Gender Equality Act,
Section 13, Paragraph 2.

Decisions made pursuant to the
Immigration Act constitute an area
in which SMED currently provides
legal advice, and where the supervi-
sory authority will not have the
power to determine that a decision is
invalid. In the event that the super-
visory authority comes to the conc-
lusion that a final decision pursuant
to the Immigration Act conflicts
with the prohibition against discri-
mination, we can therefore see no
alternative but to bring a court case
in which it would be decided as to
whether the decision should be set
aside on the grounds of discriminati-
on (unless the decision is reversed on
the deciding authority's own
initiative).

Cases on discrimination in con-
nection with hiring, dismissal, sus-
pension, summary dismissal etc., are
covered by Working Environment
Act Chapter X A. The legal conse-
quences of the supervisory organ's
determining that discrimination has

Where do we go from here? The way forward

occurred, will be compensatory
damages. In such a situation, howe-
ver, the most important aspect for
an employee will often be that the
decision is held to be invalid and
that the consequences of its invalidi-
ty come into effect. To achieve this,
various distinct cases must be pre-
sented, including complaints con-
cerning hiring decisions, demands
for negotiations — and potentially
also lawsuits — in cases on dismissal,
summary dismissal/transfer, etc. It is
clear that, in such cases, employees
will require legal aid which greatly
exceeds the assistance which can be
provided by an enforcement appara-
tus.

In connection with criminal cases,
SMED has assisted individuals from
minority backgrounds who have been
exposed to racially motivated crimes,
e.g. tradespeople who believe they
have been exposed to racially motiva-
ted vandalism, or young people who
have been denied entry to bars/night-
clubs. In SMED's experience, for
example, the investigation into a case
of discrimination at a bar/nightclub
may take several months. SMED has
provided assistance by giving advice
on the approach to take in lodging a
formal complaint, and on what infor-
mation it is important to communi-
cate. We have requested progress
updates and we have submitted com-
plaints regarding decisions to drop
cases. Other criminal cases in which
SMED has provided assistance inclu-
de: the lodging of a formal complaint
about an officer with the Police Spe-
cial Investigation Branch (SEFO),
applications for defence counsel in
penalty cases and applications for
compensatory damages for unwar-
ranted criminal prosecution.
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An enforcement apparatus will
not be in a position to assist with
any of these cases, and on the basis
of SMED's evaluation, it is clear
that the discontinuation of SMED's
legal aid service will mean that other
entities will need to deal with such
cases.

Free conduct of cases — legal aid in
cases which are heard in court
SMED is not authorised to assist in
connection with either civil or cri-
minal lawsuits. SMED's ability to
cover the costs of counsel has been
limited to so-called cases of princi-
ple, in that this is not an initiative
which has generally aimed to meet
the need for free conduct of discri-
mination-related cases.

SMED believes that the existing
system of free conduct of cases in
certain case areas must be expanded,
such that the right to free conduct of
cases also applies to discrimination
cases more generally, and not just to
cases centred on discrimination on
the grounds of ethnicity. In this
vein, we refer to the proposal for a
general statutory prohibition against
discrimination in the labour market,
which concerns multiple grounds of
discrimination in addition to gender
and ethnicity.

In cases which are heard by the
supervisory authority, it is possible
that the need will arise for free con-
duct of discrimination cases before
the courts. In particular, in cases in
which the supervisory authority
determines that compensatory repa-
rations be made for non-financial
losses, the individual in question
may need to bring a lawsuit to court
to receive compensation for financial
losses.

In principle, the state must cover
the costs of free conduct of a case.
The issue of compensation for
financial losses as a result of discri-
mination will not be considered by
the supervisory apparatus, and access
to the regular court system is there-
fore essential for securing statutory
protection against discrimination.
As a result, SMED believes that the
Legal Assistance Act Section 17
Paragraph 2 should be interpreted
such that — as a general rule — discri-
mination cases are deemed to be of
considerable significance for the wel-
fare and personal situation of the
individual concerned. A supplemen-
tary provision should also be inclu-
ded in Section 19, so that the court
can accord free conduct of a case
without a means test first being con-
ducted by the court, based on a
recommendation from the supervi-
sory authority.

As far as discrimination cases
brought on the basis of legislation
other than discrimination-related
statutes are concerned, we believe
that in these cases, the need for free
conduct of cases must be met in the
same way as it is for cases which fall
within the jurisdiction of the super-
visory apparatus. It is clear that these
cases — as with the cases which fall
within the ambit of the supervisory
apparatus — will be of considerable
significance for the welfare and per-
sonal situation of the individual
concerned, c.f. the Legal Assistance
Act Section 17 Paragraph 2, and that
the supervisory apparatus should be
able to recommend covering the
costs of conducting these cases wit-
hout needing to have a means test
conducted by the court.
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Our recommendations

concerning legal aid

Legal aid/representing parties in cases
on ethnic discrimination should not
be an area of activity for the new
supervisory apparatus. This will lead,
therefore, to increased, that there will
be increased pressure on other legal
aid providers. SMED considers that
the authorities should begin a dialo-
gue with both SMED and the other,
volunteer organisations as soon as
possible, in order to arrive at soluti-
ons which address the need both for
free legal aid and for channelling and
competence-building in legal cases
concerning discrimination.

SMED is of the opinion that an
expanded obligation to provide
advice could go some way towards
meeting the need for legal aid in
discrimination cases which fall out-
side the types of cases for which the
supervisory authority has the power
to adopt decisions. On the other
hand, we must also strongly empha-
sise the resource-intensive nature of
the advice given in connection with
such cases. If personnel resources are
not allocated for advice provision,
either insufficient advice will be
given, or the other activities covered
by the supervisory apparatus will suf-
fer commensurately. The provision
of insufficient advice would be parti-
cularly unfortunate with regard to
this group, because lack of confiden-
ce in the public authorities is often
the principal problem in these cases.
SMED therefore recommends either
that the obligation to provide advice
be extended and subject to regulati-
on by statutory instrument, or that
the need for legal advice be met in
some other way. One may ask whet-
her clients would not in any case be

Hvor gar vi? Veien videre

better served with alternative, private
or non-profit legal aid services.

SMED recommends that amend-
ments be made in the Legal Assistan-
ce Act with regard to discrimination
cases in general, and that the proposi-
tion of this Act be made more preci-
se, in order to ensure uniform imple-
mentation of the judgment of whet-
her a case is governed by Legal
Assistance Act Section 17 Paragraph
2. SMED also believes that it is essen-
tial to ensure that certain test cases
are brought before the courts even
without means testing. In such cases,
a lawsuit should be recommended by
the supervisory authority.

SMED considers that the possibi-
lity should be left open for the new
supervisory organ to prosecute cases
in the lower courts. Such arrange-
ments are already in place in other
European countries, e.g. Sweden. In
the event that an opinion from the
Discrimination Ombud (DO) is not
obeyed, the DO may bring a lawsuit
against the party responsible for dis-
crimination. Similar arrangements
are also to be found in countries
such as the Netherlands and Ire-
land/Northern Ireland.

This may be appropriate in cases
in which a decision is handed down
by the Board of Appeals assigning
damages for non-financial loss, but in
which the party indemnified sues the
state in an attempt to have the decisi-
on declared invalid. SMED believes
that it may be appropriate for the
supervisory apparatus to defend its
own decisions in court, in part becau-
se such cases will be brought against
the state's supervisory apparatus, and
in part because the supervisory appa-
ratus will itself have significant speci-
alised competence in these cases.



Abbreviations

Alphabetical explanation of abbreviations

KRD

Ministry of Local Government and Regional Development

SSB

Statistics Norway

CERD

Committee on the Elimination of Racial Discrimination

CRE

Commission for Racial Equality (Great Britain)

DO

Discrimination Ombud (Sweden)

ECRI

European Commission against Racism and Intolerance

ECHR

European Court of Human Rights

Aetat

Norwegian Public Employment Service

FAFO

Fafo Institute for Social Science

UN

United Nations

FO

Norwegian Union of Social Educators and Social Workers

NOU

Norwegian Public Report

HUD

U.S. Department of Housing and Urban Development

IOM

International Organisation for Migration

LOST

Social Services Act

NVE

Norwegian Water Resources and Energy Directorate

OPD

Oslo Police District

SEFO

Special Investigation Organ of the Police

Press Complaints Commission

o0 I PFU

CRD

Convention on the Elimination of All Forms
of Racial Discrimination

SCLR

Supreme Court Law Reports (which provide an overview
of all Norwegian Supreme Court judgments)

SIS

Schengen’s Information System

SMED

Centre against Ethnic Discrimination

CCPR

Convention on Civil and Political Rights

uUDl

Norwegian Directorate of Immigration

ESCR

Convention on Economic, Social and Cultural Rights
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